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Introduction

Almost all noteworthy advances in the system of environmental
protection in Japan have been made subsequent to accidents which
had disastrous effects on human health and the environment.
Although Japan was remarkably successful in developing a highly industrialized society shortly after World War II, it cannot continue its
industrial and economic progress without giving proper attention to
environmental protection.
On November 19, 1993, the Fundamental Act for Environment'
went into effect in Japan, replacing the Fundamental Act for Environmental Pollution Prevention of 1967 and absorbing the basic idea of
the Natural Environment Preservation Act of 1972.2 This new law is
labeled "fundamental" because it unites two separate policies into one
basic approach on environmental pollution prevention and nature
preservation. It also prescribes basic environmental protection measures that the Japanese government should follow, while also taking
into account modern global perspectives. The Fundamental Act takes
a new step towards the pursuit of comprehensive environmental proI Kanky6 Kihonh6 (The Fundamental Act for Environment), Law No. 91 of 1993. See
infra part III.C.
2 K6gai Taisaku Kihonh6 (The Fundamental Act for Environmental Pollution Prevention), Law No. 132 of 1967; Shizen Kanky6 Hozenh6 (The Natural Environment Preservation
Act), Law No. 85 of 1972. See infra part III.A-B.
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tection in Japan. However, despite its lofty goals, the content and practical application of the Fundamental Act warrant careful examination.
Despite the enactment of the Fundamental Act for Environment, there
remain many difficult problems to be solved. Therefore, this Article
will survey the general history, law, and policy of the Japanese environmental protection system and discuss possible avenues of reform.
The scope of environmental protection in Japan spans the issues
of the control of environmental pollution to the protection of natural,
wildlife, cultural, and historical environments. 3 This Article will primarily address the Japanese environmental pollution prevention system and its problems, while only briefly addressing other fields of
environmental law. This is not because the latter occupy a subordinate
position in Japanese environmental law, but because the present environmental pollution control system is a legacy of several tragic cases,
and does not satisfactorily remedy the problems it confronts. Of
course, the enactment of the Fundamental Act for Environment does
not announce an official end to pollution, but we cannot understand
the total Japanese environmental protection system without examining
the current function of environmental pollution prevention and its system of remedies.
H. Historical Perspectives of Japanese Environmental Protection
Policy and Law
A.

Pre-World War II Period

It is impossible to indicate the exact point in Japanese history
when popular consciousness of the destruction of the natural environment spurred the beginning of modern environmental protection.
However, by the 1868 Mejii Revolution, a period of industrial revolution whose slogan was "increase of industrial products," the consecould already be
quences of such an all-out drive for industrialization
4
seen in the natural scenery of Japan.
3 See, e.g., TSUNETOSHI YAMAMURA, SHIZEN HOGO No Ho To SENRYAKU [THE LAW AND
PRoTEcrION] 90-98 (1989); NAOHIKO HARADA, KANKYOHO

STRATEGY FOR ENVIRONMENTAL

[THE ENWRONMENTAL LAw] 19-24 (1981).
4 The beginning of the Meiji era that overcame feudalism was the Copernican changing time. For instance, many former feudal lords voluntarily razed their own castles, which
were historical treasures from the modern viewpoint, as a token of allegiance to the Emperor. Soon, many Buddhist temples and other products were destroyed or sold because the
Meiji government had ordered a separation of Shintoism and Buddhism by declaring Shintoism to be the national religion. However, a short time later, the Meiji Government recanted
its destructive policy and permitted the preservation of historical buildings and artifacts.
Moreover, after several historic national treasures were sold to foreign countries, statutes
were enacted which restricted the exportation of historical treasures. See Colloquy, Rekishi
Teki Kankyo No Hogo To Saisei [Protection and Reproduction of Historical Environment], 710
Juustrro 18, 21-22 (1980) (Keikichi Kihara speaking). See also Alan S. Miller & Curtis Moore,
Japan and the Global Environment, 1 DuKE ENVrL. L. POL'V F. 35, 36 (1991) ("In the JudeoChristian tradition, man was placed above and apart from the rest of nature at creation. In
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1. Environmental Dispute Cases
The Ashio Copper Poison case5 is an early example in the history
of environmental protection in Japan where extensive local environmental pollution and suffering became a social problem. During a period of national prosperity and strength in the 1880s, water and soil
pollution were damaging Yanaka Village, located in the Tochigi Prefecture. 6 This community, nestled on the banks of the Watarase River,
was downstream from Furukawa Mining Company, which maintained
an ongoing copper mining facility. Furukawa Mining Company was
one of the biggest mining companies in Japan at that time. The destruction of crops and the killing of fish caused by the water and soil
pollution created' by the mining company spurred the villagers to action. The villagers drafted a formal petition to the Minister of Agriculture and Commerce calling for the temporary closure of the mine in
7
order to clean up the pollution.
During this time, Sh6z6 Tanaka, a representative of Tochigi Prefecture who was in favor of resolving the problem through formal dispute settlement, made an impassioned speech before the House of
Representatives. He strongly called on the national government to
protect the peoples' constitutional property rights8 and to revoke the
license for Furukawa's mining operation. 9 However, the Meiji government failed to adequately address the concerns of Sh6z6 Tanaka and
the Yanaka Villagers. As a result, about two thousand villagers
marched on the Imperial Household, demanding relief and the closing of the Ashio mine. The marchers were intercepted by the police,
and a violent clash broke out. Police power finally suppressed the conflict, resulting in many injuries and the arrest of approximately one
hundred marchers.
Criminal charges of sedition and incitement to riot were subsequently brought against those persons arrested in the march on the
contrast, Shinto and Buddhist beliefs maintain a reverence for natural things and view the
entire universe-animate and inanimate-as one.").
5 See F.G. Notehelfer, Japan'sFirst Pollution Incident, 1J. JAPANESE STUD. 351, 352 (1975);
JULIAN GRESSER ET AL., ENIRONMENTAL LAW INJAPAN 413 n.3 (1981) (This is a comprehensive

book on the Japanese environmental law system upon whose authority and information the
author has heavily relied.).
6 GRESSER ET AL., supra note 5, at 4-5.
7 Id. at 5.
8 Tanaka asserted that Article XXVII of Dai Nippon Teikoku Kenp6 (The Constitution
of the Empire of Japan of 1889 [Meiji Constitution]) protected the people from infringement of their property. See id. at 17. Article XXVII of the Mejii Constitution provided that:
(1) The right of property of every Japanese subject shall remain inviolate.
(2) Measures necessary to be taken for the public benefit shall be provided for by law.
See THE JAPANESE LEGAL SYSrEM 19 (Hideo Tanaka ed., 1976) [hereinafter Tanaka].
9 From the onset of the situation, Tanaka had implored the Yanaka villagers to refrain
from the use of force and from marching on the Imperial Household. However, they rejected his exhortations. Dr. Kenneth Strong, Tanaka Sh6z: M4ii Hero and Pioneer Against
Pollution, 67 JAPAN SOC'v OF LONDON 6, 10 (1972).
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Imperial Household. The Miyagi Court of Appeals dismissed the criminal case at its close in 1902, holding that a technical defect in the bill
of indictment rendered it invalid. 10 Meanwhile, Sh6z6 Tanaka had resigned from the House of Representatives. Still concerned with the
environmental pollution caused by the Ashio Mine, Tanaka planned to
make a personal appeal to the Meiji Emperor as he rode through the
streets in his imperial carriage. This personal appeal was attempted
but Tanaka was intercepted by an imperial guard before he could
reach the emperor. The emperor was not even aware of his approach
to the imperial carriage."1 Nothing came of Tanaka's personal appeal
save his imprisonment for blasphemy against the Emperor.1 2
Rising public sympathy for the villagers and Tanaka forced the
government to take some measures to alleviate and solve the water and
soil pollution problems. Finally, the government condemned all polluted lands as an exercise of the governmental right of taking. Under
the pretext of flood prevention, the government planned to create a
vast reservoir on the land where Yanaka Village stood. The polluted
lands were then flooded to become part of the reservoir. The villagers
were thereby evicted with little or no compensation. Eviction of the
villagers and construction of the reservoir were sweeping "remedies"
implemented by the government for the purpose of resolving the polit13
ical dispute.
Remarkably, the Ashio Copper Poison case came to a final resolution. 14 The Meiji Constitution and the Mining Act of 1890 were
thought to recognize the principle that the exercise of a property right
should not infringe on the legal interests of others. However, the interests of pollution victims were routinely subordinated to those of the
property right holders, particularly those of industrial companies.
In the pre-World War II era, there were several serious cases involving environmental pollution. One of the major civil cases was the
Osaka Alkali Company case. 15 The Osaka Alkali Company operated a
copper refining plant that discharged sulfurous fumes into the air.
The local farmers, suffering from heavy crop damage, sued the company for negligence based on the Civil Code of 1896.16 On December
22, 1916, the Great Court of Judicature (then the Supreme Court in
10 GRESSER ET AL., supra note 5, at 7-8. For a general explanation of the judicial system

under the Meiji Constitution, see Tanaka, supra note 8, at 53-54.
11 Strong, supra note 9, at 10.
12 After he was released from prison by the Meiji government due to "mental illness,"
Tanaka spent the rest of his life visiting former Yanaka villagers and consoling them. He is
regarded as the firstJapanese official to take environmental problems seriously. Id. at 10.
13 Id. at 10-11.
14 Astonishingly enough, the final mediation settlement with the Furukawa Company
was reached in 1974, almost a full century after the dispute began. GRESSER ET AL., supranote
5, at 8.
15 HARADA, supra note 3, at 31; GRESSER ET AL., supra note 5, at 12.
16 Article 709 of the Japanese Civil Code provided that: "A person who violates inten-

tionally or negligently the legal interests of another is liable to make compensation for dam-
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Japan) established a general rule on negligence. This rule maintained
that if a company had adopted reasonably available pollution control
technology pursuant to the nature of the business of the company, it
would not be held liable for negligence even if damage or injury to
another occurred by chance. 17 However, on remand the Osaka Court

of Appeals held that the company had not used reasonably available
pollution control technology and therefore should be liable for the
18
damage.

This case shows that the judicial remedy for negligence depended
greatly on a court's willingness to broadly construe such a general rule.
The dependence upon judicial magnanimity for success proved to be a
great weakness to environmental pollution plaintiffs. With the increasing rise of nationalism and militarism, the buildup of Japan's military

arsenal and the industrialism behind it were given the highest priority
among those national policies undertaken prior to World War II. In
this period the general rule of "reasonably available pollution control

technology" served as a hazard to damage suits brought by victims
against industrial enterprise.
2. Legislationfor Environmental Protection
In the pre-World War II period, there were several statutes which
incorporated environmental pollution provisions. 19 For example, such
statutes normally included a provision that ordered a factory to stop its

operations if it inflicted injury on a neighbor or infringed upon the
public interest. 20 These statutes, however, were mainly aimed at the
regulation of factory operations from the standpoint of industrial police power, not direct environmental protection. 2 1 Because the gov-

ernment had put primary emphasis on industrial development, the
ages arising therefrom." MINPO (Civil Code), Law No. 89 of 1896 and Law No. 9 of 1988, art.
709.
17 Judgment of Dec. 22, 1916, Daishin6in [Great Court of Judicature], 22 Daihan
Minroku 2474 (Japan). For an interesting comparison with American courts' attempts to
adopt the law of nuisance to the demands of economic development, see MORTON J. HoRwrrz, THE TRANSFORMATION OF AMERICAN LAw, 1780-1860, 74-78 (1992). See also W. PAGE
KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 88, at 629 (5th ed. 1984) ("[A]n

industrial enterpriser who properly locates a cement plant or a coal-burning electric generator, who exercises utmost care in the utilization of known scientific techniques for minimizing the harm from the emission of noxious smoke, dust, and gas and who is serving society
well by engaging in the activity may yet be required to pay for the inevitable harm caused to
neighbors.").
18 Judgment of Dec. 27, 1919, Osaka [Court of Appeals], 1659 SHINBUN 11 (Japan). In
Japan, the Court of Appeals also performs the role of fact finder.
19 See Kikan Oyobi Kiki Torishimari Kisoku (The Steam Boiler Rule of 1889), Police
Rule 21; K6gy6 J6rei (The Mining Act of 1890), Law No. 87; Kojyoh6 (The Factory Act of
1911), Law No. 46. For the translated text of these statutes, see HARADA, supra note 3, at 9192.
20 HARADA, supra note 3, at 91-92.
21 Id. at 92.

1995]

ENVIRONMENTAL LAW IN JAPAN

idea of environmental pollution control had not yet been satisfactorily
addressed.
B.

Post-World War II Period
1. EnvironmentalPolicy and Law in the Early Post-World War
II Era

During the Occupation period from 1945 to 1951, Japan experienced a variety of democratic reforms.2 2 The Meiji Constitution was
completely revised and became the current democratic Constitution of
Japan of 1946.23 Although there were no specific constitutional articles dealing with environmental protection, some articles were indirectly applicable. For example, the Constitution of Japan guarantees a
right to the pursuit of happiness in Article X111 24 and the right to

maintain the minimum standards for wholesome and cultured living of
the people in Article XXV. 25 Either of these two articles could be invoked as a constitutional basis for claiming the right to a decent and
26
healthy environment.
The first effort to protect the environment in the post-World War
II era was the Tokyo Factory Pollution Prevention Ordinance of
1949.27 This ordinance was locally based and enacted in Tokyo Prefecture.2 8 It required new factories to obtain permits from the city governments. 29 This reporting requirement enabled local governments to
22 For a discussion of legal reform in this period, see ALFRED C. OPPLER, LEGAL REFORM

A PARTICIPANT LOOKS BACK
23 Tanaka, supra note 8, at 653.
24 This Article declared:

IN OCCUPIED JAPAN:

(1976).

All of the people shall be respected as individuals. Their right to life, liberty,
and the pursuit of happiness shall, to the extent that it does not interfere with
the public welfare, be the supreme consideration in legislation and the other
governmental affairs.
KENPO [Constitution] art. XIII (Japan).
25 Art. XXV of the Constitution of Japan declared:
(1) All people shall have the right to maintain the minimum standards of
wholesome and cultured living.
(2) In all spheres of life, the State shall use its endeavors for the promotion and
extension of social welfare and security, and of public health.
KENP6 [Constitution] art. XXV (Japan).
26 Presently, however, the number of supporters of these constitutional environmental
rights are few. See generally MITSURu NAKAVAMA, Environmental Protection, in 6 DoING BUSINESS
INJAPAN § 10.01[2] (Zentaro Kitagawa ed., 1992); HARADA, supra note 3, at 46-48, 94-99;
YosHIHiRO NOMURA, Kanky6 Mondai [The Environmental Problems], in YOSHIHIRo NOMURA ET.
AL., GENDAI No SYAKAi MONDAI To H6 [THE MODERN SOCIAL PROBLEMS AND LAw] 6-20(1978).

For the proposal of what constitutes "environmental right" by the Japanese Bar Association, see GRESSER ET AL., supra note 5, at 146-47. Some citizens tried to invoke an "environmental right" on the basis of Articles XIII and XXV of the Japanese Constitution but failed.
See, e.g., Judgment of Dec. 20, 1985, Saik6 Saibansho [Supreme Court], 1181 HANJi 77
(Japan).
27 GRESSER ET AL., supra note 5, at 16; HARADA, supra note 3, at 148.

28 For a discussion of the local government system, see Tanaka, supranote 8, at 44. The
Constitution prescribed in Article XCIV that the local public entities shall have the right to
enact their own regulations consistent with the Constitution. I. at 14.
29 GRESSER ET AL., supra note 5, at 16.
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obtain information necessary to make determinations whether factories should be refitted in order to make them more environmentally
friendly. Similar ordinances were enacted in Kanagawa Prefecture in
1951, Osaka Prefecture in 1954, and Fukuoka Prefecture in 1955.30
However, because the local governments were inexperienced in con31
trolling environmental pollution, such ordinances were ineffective.
One of the most extreme episodes of the national pollution problem of the early postwar period was the Edo River incident. In the
mid-1950s, the Honshfi Paper Mill Company obtained a permit from
the Tokyo Metropolitan Government to operate a pulp factory along
the Edo River. In 1958, Edo River fishermen complained to the Honshfi Paper Mill Company that the factory waste it discharged was damaging their fisheries. 3 2 When the company failed to respond, several
hundred fishermen forced their way into the plant demanding reparations. In the ensuing riot, sixty-four people were injured and over one
thousand policemen had to be summoned to quell the riot.33 In response to the situation, the Cabinet proposed two relevant acts to the
Diet (the legislature in the Japanese government), 34 the Water Quality
Preservation Act 35 and the Factory Effluent Regulation Act.3 6 Both
acts passed without significant debate in the Diet in 1958, but later
proved ineffective. Because the established water quality standards applied only to certain designated areas, the water in undesignated areas
was soon polluted. Moreover, the designation process itself was politically capricious and haphazard. 37 For example, the laws were so ineffective that three years after their enactment, the Edo River was still an
undesignated area.3 8 Even in the 1950s, the principle policy emphasis
in regulating factory operations was on industrial police power rather
than direct protection of the environment.
Although the Smoke and Soot Regulation Act 39 was established at
30 Id.
31 For example, the terms of the ordinances were vague and the standards for factory

operations were either absent or unclear. Moreover, there were no penalties for violations.
See id.
32 Id. at 17; HARADA, supra note 3, at 92.
33 GRESSER ET AL., supra note 5, at 17.

34 For a discussion of the government system under the Constitution of Japan, see
Tanaka, supra note 8, at 36-43.
35 K6ky6y6 Suiiki No Suishitsu Hozen Ni Kansuru H6ritsu (Water Quality Preservation
Act), Law No. 181 of 1958. This Act gave the national government the authority to establish
a water quality standard and to designate areas where the water quality should satisfy such a
standard.
36 K6j6 Haisui T6 No Kisei Ni Kansuru H6ritsu (Factory Effluent Regulation Act), Law
No. 182 of 1958. This Act enabled the national government to regulate factory effluence
based on the water quality standard. For more information on the relationship between
these two laws, see GRESSER ET AL., supra note 5, at 17-18.

37 The selection process was inefficient in meeting its goal of pollution control because
the entire system was driven by political pressures, rather than the actual environmental and
industrial situation. See GRESSER ET AL., supra note 5, at 18.
38 Id. at 17-18.

39 Baien Kiseih6 (Smoke and Soot Regulation Act), Law No. 146 of 1962. This Act gave
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the national government level in 1962, this Act's Purpose Clause embodied a common characteristic of environmental laws at that time.
This clause directed that the government's effort to prevent harm to
public health should be "harmonized" with measures to promote
sound industrial development. 40 Industrial reconstruction and economic development were the primary goals, with environmental protection statutes being merely the products of a compromise among the
41
related Ministries.
2.

EnvironmentalDispute Cases and Their Legacy

The drive toward industrial reconstruction during the early postWorld War II period caused serious pollution ' problems in the mid1950s. People were thought to have viewed the smoke rising from the
factories 'of the reconstructed cities with pride, because it symbolized
the nation's economic rebirth. 42 However, in the 1960s, citizens were
confronted with terrible scenes of victims of disease caused by environmental pollution, which radically altered their attitudes toward the polluting companies and the government.
The most important of the pollution cases in the 1960s were the
so-called "big four" cases. These were the Kumamoto Minamata Disease case, 43 the Niigata Minamata Disease case, 4 4 the Toyama Itai-Itai
Disease case, 45 and the Yokkaichi Asthma case. 46 All these cases finally
the national government the authority to establish an emissions standard on smoke and soot
emanating from factory facilities. See GRESSER ET AL., supra note 5, at 18.
40 GRESSER ET AL., supra note 5, at 1. See infra notes 71-72 and accompanying text.
41 Because there was no environment agency in the national government, environmental problems were chiefly dealt with by the Ministry of Health and Welfare.
42 As an interesting comparison regarding the discussion of the virtues of factory smoke
during the midst of depression, see Bove v. Donner-Hanna Coke Corp., 254 N.Y. 403, 410
(1931) ("The pollution of the air actually necessary to the reasonable enjoyment of life and
indispensable to the progress of society is not actionable, but the right must not be exercised
in an unreasonable manner so as to inflict injury upon another unnecessarily.").
43 Judgment of Mar. 20, 1973, Kumamoto [District Court], 696 HANJI 15 (Japan). See
GRESSER ET AL., supra note 5, at 65. See also infra notes 48-63.
44 Judgment of Sept. 29, 1971, Niigata [District Court], 22 Kaminshfi, Nos. 9 & 10.,
Extra No., at 1 (Japan). The Niigata Minamata Disease case was a damages action brought
against the Sh6wa Electrical Chemical Corporation.
45 Judgment ofJune 30, 1971, Toyama [District Court], 22 Kaminsha, Nos. 5 & 6., Extra
No., at 1 (Japan). See GRESSER ET AL., supra note 5, at 55. The Toyama Itai-Itai Disease case
was an action for damages filed by victims who suffered from such intolerable pain that they
would often cry out "itai-itai" ("it hurts, it hurts"). The disease was caused by the accumulation in bone tissues of cadmium that came from factory waste discharged by Mitsui Mining
and Smelting Company.
46 Judgment ofJuly 24, 1972, Tsu [District Court, Yokkaichi Branch], 672 HANjI 30 (Japan). See GRESSER ET AL., supra note 5, at 105. The Yokkaichi Asthma case was an action for
damages brought by air pollution victims who suffered from asthma caused by sulfur dioxides
discharged from six companies, including several Mitsubishi system companies. For the details of these cases, see GRESSER ET AL., supra note 5, at 37-124; Shigeto Tsuru, Histoly of Pollution Control Policy, in ENVIRONMENTAL POLICY IN JAPAN 15 (Shigeto Tsuru & Helmut Weidner
eds., 1989) [hereinafter ENIVRONMENTAL POLICY]; MARGARET A. McKEAN, ENVIRONMENTAL
PROTEST AND CITIZEN POLITICS IN JAPAN (1981); Julian Gresser, The Development of Pollution

Control in Japan: An HistoricalNote, 1 HARV. ENVTL. L. REv. 541 (1976); Tomohei Taniguchi, A
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resulted in a difficult and agonizing victory for the first plaintiff/victims who brought suit. 47 Of particular interest is the Kumamoto Minamata Disease case because it is one of the biggest cases with respect to
the number of victims and the amount of pollution. Unfortunately, at
present there are a large number of victims from this case who have
not obtained remedy due to delays in the litigation. 48 It is also notable
because the history of this case was accentuated by the persecution of
the victims and its reflection of the typical mindset of industrial companies, governments, and the public concerning industrial development
49

at that time.
In the mid-1950s, a terrible disease appeared in Minamata City in
the Kumamoto Prefecture. 50 Minamata Disease is said to be well
known all over the world because of the 1971 publication of a popular
photo book called "Minamata."5 1 This disease caused paralysis when
methyl mercury affected the victims' nervous systems. Methyl mercury
was contained in the effluent water discharged by the Chisso Corporation (Chisso), a chemical manufacturer. In the mid-1950s, some of the
first victims of Minamata Disease were cats who ate contaminated fish.
Many cats were seized with convulsions and died. A short time later,
many people began to suffer from Minamata Disease. 5 2
Commentary on the Legal Theory of the Four MajorPollution Cases, 9 LAW INJAPAN 35 (1976); Frank
K. Upham, Litigation and Moral Consciousness in Japan: An InterpretativeAnalysis of FourJapanese
Pollution Suits, 10 LAW & Soc'Y REv. 579 (1976).
47'SeeJudgment of June 30, 1971, Toyama [District Court], 22 Kaminshfi, Nos. 5 & 6.,
Extra No., at 1 (Japan) (The Toyama Itai-ltai Disease case),, Judgment of July 24, 1972, Tsu
[District Court, Yokkaichi Branch], 672 HANpJ 30 (Japan) (The Yokkaichi Asthma case) ;Judgment of Sept. 29, 1971, Niigata [District Court], 22 Kaminsh6, Nos. 9 & 10., Extra No., at 1
(Japan) (The Niigata Minamata Disease case); Judgment of Mar. 20, 1973, Kumamoto [District Court], 696 HANJI 15 (Japan) (The Kumamoto Minamata Disease case).
48 See infra note 185 and accompanying text.
49 See, e.g., ISHIMURE MICHIKO, PARADISE IN THE SEA OF SORROW: OUR MINAMATA DISEASE
372-73 (Livia Monnet trans., 1990) ("Like the Ashio Copper Mine Pollution Incident, the
Minamata Disease Incident clearly shows that the so-called prosperity advocated by Japanese
capitalism can only be bought at the price of countless human lives. Minamata is without
doubt a contemporary version of the tragedy of Yanaka Village."). See also Sadao Togashi,
Zoku Minamata ByS Jiken [The MinamataDisease Case, Continued] (22), SHOKAN DOKUSHO JIN,
Sept. 13, 1993.
50 A disease with the same symptoms occurred simultaneously in Niigata City in Niigata
Prefecture. For ease of identification, these cases are referred to as "Kumamoto" Minamata
Disease Case and "Niigata" Minamata Disease Case.
51 SeeW. EUGENE SMITH & AILEAN M. SMITH, MINAMATA (1971).
52 The following is a description of the disease:
The nervous system begins to degenerate, to atrophy. First, a tingling and
growing numbness of limbs and lips. Motor functions may become severely
disturbed, the speech slurred, the field of vision constricted. In early, extreme
cases, victims lapsed into unconsciousness, involuntary movements, and often
uncontrolled shouting. Autopsies show the brain becomes spongelike as cells
are eaten away. It is proven that mercury can penetrate the placenta to reach
the fetus, even in apparently healthy mothers.
Id. at 18.
Seealso MICHIKO, supra note 49, at 81-82, 152-54; ISHIMURE MICHIKO, STORY OF THE SEA OF
CAMELLIAS (Livia Monnet trans., 1983); NORIE HUDDLE & MICHAEL REICH, ISLAND OF DREAMS:
ENVIRONMENTAL CRISIS IN JAPAN 102-07 (1987).
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During this case, several events transpired that are worthy of special mention. In the early stages, local and national governments
failed to marshal effective relief immediately, and politicians only pretended to assist the victims. 53 Because the cause had not been discovered, people were terrified of contracting the strange disease.
Destructive rumors destroyed the lives of fishermen and their families
and also encouraged discrimination against the victims.5 4 As for the
possibility of dispute resolution, mediation proved impractical. More
disturbing was the abuse of mediation by Chisso. Chisso easily gained
control of the negotiations, and made use of negotiation as a tactic to
divide the victims into several groups at an early stage, and thus effectively dictated the terms of the settlement. One of these groups accepted the notorious and deceitful "Mimaikin" or "consolation"
contract, which stipulated that the victims would make no further
of any findings of Chisso's ulticlaims for compensation irrespective
55
mate responsibility in the future.
On March 20, 1973, the Kumamoto District Court5 6 found that
Chisso not only knew of the hazards of its activities, but actively suppressed information pertinent to the discovery of the cause of Minamata Disease. 57 The court quickly voided Chisso's consolation
contract as violative of public policy pursuant to Article 90 of the Civil
Code of 1896 and ruled for the first 138 plaintiffs. 58 In criminal court
on March 22, 1979, the Kumamoto District Court sentenced both the
president of Chisso Corporation and the manager of the factory to fiveyear prison terms with a three year suspension of sentence. 59
After several civil and administrative suits, the remaining victims
suffering from Minamata Disease and the families of the dead victims
are still pursuing several damage actions against the Chisso Corporation, Kumamoto Prefecture, and the national government.60 These trials have been extensively delayed. 6 1 As of January, 1993, Chisso and
53 See, e.g., MICHIKO, supra note 49, at 87-103.

54 Id. at 80-86.
55 For the content of this contract, see GRESER ET AL., supra note 5, at 103-05. As of
December 1959, the victims accepted an annual annuity payment of 100,000 yen per adult
patient, 30,000 yen per child patient, and 300,000 yen for the dead. Id. At that time, the
exchange rate was 360 yen per U.S. dollar.
56 Judgment of Mar. 20, 1973, Kumamoto [District Court], 696 HANJI 15. For interpretation of this judgment, see GRESSER ET AL., supra note 5, at 86-103.
57 GRESSER ET AL., supra note 5, at 95-96.

58 Id. at 101-02.
59 Judgment of Mar. 22, 1979, Kumamoto [District Court], 11 Keisai Gepp6, No. 3, at
168, aff'd, Judgment of July 9, 1982, Fukuoka [High Court], 35 K6keishf6, No. 2, at 85
(Japan).
60 Kumamoto Prefecture and the national government were sued for the negligent inaction of their regulatory authorities in failing to curtail the actions of Chisso. See generally
Satoshi Ueki, Pollution-RelatedLiabilities of Central and Local Government, in ENTVRONMENTAL
POLICY, supra note 46, at 166-68 (discussing the Kokka Baish6h6 [The State Tort Liability Act
of 1947]).

61 In one of the Minamata Disease trials, the Osaka District Court held, on July 12,
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Kumamoto Prefecture had been expressing a desire to begin settlement negotiations, 6 2 but the national government rejected them on
63
the grounds that it was not negligent.
The legacy of the "big four" cases lies in the tremendous influences they have had on judicial, administrative, social, and political
changes in attitude toward environmental protection. Because of the
media's comprehensive coverage of the "big four" trials, the plaintiffs'
concerns were quickly and effectively transmitted to the entire nation. 64 Thus the public's awakening in the early 1970s reinforced
changes in judicial thinking. 65 In the "big four" trials, the judiciary
had an important role as a last resort for the victims. The "big four"
judgments accelerated the establishment not only of basic legal principles governing damage claims, but of a national compensation system
for personal injury caused by environmental pollution. 66 The legislature was stimulated to reform existing statutes and reenact a basic antipollution act.
III.

Modern Framework of Environmental Protection Legislation
A.

The FundamentalAct for Environmental Pollution Prevention
1.

The OriginalAct of 1967

In the early 1960s, the national government began to see the need
for a comprehensive pollution control policy. Several factors hastened
its realization. 67 The public's dissatisfaction with national environmental policy had persisted since the "big four" cases and people realized
the continuing problem of transfrontier pollution involving several
prefectures. Also, local government resentment mounted over the national government's preemption of local pollution standards.
At last, in 1967, the Fundamental Act for Environmental Pollution
Prevention 68 was enacted. 69 This was the first comprehensive, nation1994, that the national government and Kumamoto Prefecture were not responsible for the
disease and its results, while Chisso was held liable to the victims of the disease. See Govt
Cleared of Minamata Responsibility, MAINICHI DAILY NEws, July 12, 1994, available in LEXIS,
News Library, Non-US File.
62 See Yoshihiro Nomura, Ki5gai Higaisha Kytisai No Arikata [How to Remedy the Victims in
the Environmental Pollution Cases], 1015 Juaistrro 73, 77 (1993).

63 The national government insists that it was not negligent based on the judgment of
the Tokyo District Court handed down on February 7, 1992, in which the court held that the
national government was not liable for damages in the Minamata Disease case. See HANJi,
HEISEM 4 NEN 4 GATSU 25 NICH Go 3 (1992).
6 GRESSER ET AL., supra note 5, at 41.

65 Id. at 132. See NAKAYAMA, supra note 26, § 10.01[1];Jun Ui, Anti-Pollution Movements
and Other Grass-Roots Organizations, in ENVIRONMENTAL POLICY, supra note 46, at 109-18. See

also McKEAu, supra note 46, at 83, 86-87 (discussing the influence of women on environmental policymaking); Miller & Moore, supra note 4, at 37.
66 GRESSER ET AL., supra note 5, at 124-52. See also discussion infra part III.A.
67 GRrESSER ET AL., supra note 5, at 19 nn.71-72.
68 K6gai Taisaku Kihonh6 (The Fundamental Act for Environmental Pollution Protec-

tion), Law No. 132 of 1967.
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wide environmental pollution control law in Japan. Essentially, it became a general charter for the prevention of environmental pollution.
Therefore, its concrete and practical applications were deferred to subsequent legislative and administrative acts. 70 The greatest expression
of the government's ambivalence, however, was the "harmony
clause." 7 1 This clause gave industry a way to escape the strict intent of
the Act by arguing that the particular environmental regulation or statute in question was violative of the "harmony clause." In addition, this
Act left uncertain two questions: (1) who would decide what measures

were necessary to protect the environment, and (2) what cost should
72
industry bear.
2.

The Amended Act of 1970

While the national government continued to delay taking suitable
measures to protect the environment, environmental pollution increased and became more serious. In 1967, the public, which had already been shocked by the "big four" cases, "was further alarmed by
reports that residents around" traffic intersections in Tokyo "were being poisoned by lead and that Tokyo's photochemical smog was suffocating children."73 Also, growing international concern about
environmental protection caused the Japanese public to call74for drastic
reform of the national government's environmental policy.
In 1970, during the so-called "environmental pollution related"
Diet debate, the "harmony clause" was eliminated. Elimination of the
harmony clause exemplified a basic change in national environmental
policy. At the same time, local governments were given the power to
set their own special standards, applicable to a particular area, even
after national environmental standards were established. 75 Some local
governments set up standards more restrictive than the national standards, and others created additional standards in areas the govern69 For a description of the legislative process, see GRESSER ET AL., supra note 5, at 19-24.
70 HARADA, supra note 3, at 18-24.
71 GRESSER ET AL., supra note 5, at 20-23. Article I of the original Act of 1967, supra note

68, had a sentence to the effect that efforts to prevent harm to public health should be
"harmonized" with measures to promote sound industrial development. This harmonization
meant that pollution controls should in no way harm industrial development. GcMessER ET
AL., supra note 5, at 20.
72 The Special Measures Act of the Compensation for the Environmental Pollution-Related Health Injury of 1969 was enacted in order to immediately fulfill the demand of the
Fundamental Act for Environmental Pollution Prevention. K~gai Ni Kakawaru Kenk6 Higai
No Kyfisai Ni Kansuru Tokubetsu Sochih6 (Special Measures Act of the Compensation for
the Environmental Pollution-Related Health Injury), Law No. 90 of 1969. Because the national government had not formulated the "Polluter-Pays-Principle" at that time, the financing of remedies for the victims under this Act consisted merely of voluntary donations from
all industries including non-polluters. GRESSER ET AL., supra note 5, at 287-88; HARADA, Supra

note 3, at 72.
73 GRESSER ET AL., supra note 5, at 25.
74 Id.; Tsuru, supra note 46, at 32-33.

75 For ordinances at the local government level, see infra part IV.B.1.
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ment had neglected to regulate. 76 The amended Act 77 established the
fundamental legal framework for environmental policy which was in
effect until 1993. Article 1 of this amended Act articulated the purpose of identifying the responsibilities of industry and national and
local governments with regard to preventing environmental pollution
and determining the fundamental requirements for control measures. 78 Article 2(1) defined the term "environmental pollution." 79
While this was a clarification of the meaning of environmental pollution, it also limited environmental pollution to any situation whereby
human health and the environment was damaged by air, water, and
soil pollution, noise, vibration, ground subsidence, and offensive
odors.8 0 In response to this Article, measures to control each type of
81
environmental pollutant were prescribed by individual laws.
The Act delineated the general responsibilities of industry, national and local governments, and citizens with respect to environmen76 HARADA, supra note 3, at 150-51.
77 K6gai Taisaku Kihonh6 (The Fundamental Act for Environmental Pollution Prevention), Law No. 132 of 1967, amended by Law No. 132 of 1970 and Law No. 88 of 1971. For the
selected translation of this amended Act, see GRESSER ET AL., supra note 5, at 395-98.
78 GRESSER ET AL., supra note 5, at 395.
79 K6gai Taisaku Kihonh6 (The Fundamental Act for Environmental Pollution Prevention), Law No. 88 of 1971, at art. 2(1). The term "environmental pollution" means:
any situation in which human health and the living environment are damaged
by air pollution, water pollution (including the deterioration of the quality and
other conditions of water as well as of the beds of rivers, lakes, the sea, and
other bodies of water... ), soil pollution, noise, vibration, ground subsidence
(except for subsidence caused by drilling activities for mining... ), and offensive odors, which arise over a considerable area as a result of industrial or other
human activities.
Id. The term "living environment" included "property closely related to human life, animals
and plants closely related to human life, and the environment in which such animals and
plants live." Id. at art. 2(2).
80 Id. at art. 2(2).
81 See, e.g., Taiki Osen B6shih6 (The Air Pollution Prevention Act), Law No. 97 of 1968;
Suishitsu Odaku B6shih6 (The Water Pollution Prevention Act), Law No. 138 of 1970. This
Fundamental Act did not include radiation damage. The measuring of and remedy for such
damage is prescribed by the Fundamental Act for Atomic Energy of 1955 and the Compensation Act for Nuclear Damages of 1961. Genshiryoku Kihonh6 (The Fundamental Act for
Atomic Energy), Law No. 186 of 1955; Genshiryoku Songai No Baish6 Ni Kansuru H6ritsu
(The Compensation Act for Nuclear Damages), Law No. 147 of 1961. The right to sunshine
is also protected by the amended Construction Standard Act of 1970. Kenchiku Kijyunh6
(The Construction Standard Act), Law No. 109 of 1970. See infra part V.B.1. For measures
against various types of environmental pollution in Japan, see, e.g., NAKAVAMA, supra note 26,
§ 10.03; Saburo Kato, Air Pollution, in ENVIRONMENTAL POLICY, supra note 46, at 263, 263-85;
Kenichiro Sugiyama, Noise, Vibration and Offensive Odors, in ENVIRONMENTAL POLICY, supra
note 46, at 286, 286-99; Tsuneo Takeuchi, Water Pollution, in ENVIRONMENTAL POLICY, supra

note 46, at 300, 300-10; Junko Nakanishi, Sewerage Policy and its Problems, id, at 311, 311-19;
Koya Ishino, Waste Management, in ENVIRONMENTAL POLICY, supra note 46, at 320, 320-31;
Takahiko Hiraishi, Control of Chemicals, in ENVIRONMENTAL POuCY, supra note 46, at 332, 33242; Mitsuru Nakayama, JapaneseEnvironmental Laws and EnvironmentalRights: Case Study on the
Seto Inland Sea, 20 N. Ky. L. REv. 113 (1992); Nobuo Kumamoto, Japanese EnvironmentalLaw
and Ocean Resources, 16 ECOLOw L.Q. 267 (1989); Pamela S. Passman, Note: JapaneseHazardous Waste Policy: Signaling the Need for Global and Regional Measures to Control Land-Based Sources
of Pollution, 26 VA. J. INT'L L. 921 (1986).
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tal pollution. First, industry had the responsibility of taking measures
necessary to prevent environmental pollution resulting from its activities, to cooperate with local and federal governments, and to bear the
necessary cost of environmental pollution control. 8 2 Second, the national government had the responsibility to establish and implement
fundamental and comprehensive policies for the prevention of environmental pollution.8 3 In order to prevent environmental pollution,
the national government had to establish environmental quality standards84 and take measures to control emissions.85 Furthermore, the
national government had to take necessary measures concerning land
use and facility installation which caused environmental pollution. It
was also tasked to establish systems for examination and inspection in
order to monitor the deterioration of the environment.8 6 The national government was also responsible for establishing a dispute resolution system, 8 7 and a system which made the efficient implementation
of remedies for damage administratively possible. 88 Third, local governments were to formulate and implement appropriate measures for
preventing environmental pollution, while adhering to the policies of
the national government. 89 Fourth, the public also had to endeavor to
reduce its environmental pollution in all possible ways. 90
As can be expected from the idealistic terms of this Act, its aspirations have not been completely accomplished. The weakness of this
Act, even in the form of the amended Act of 1970, was that its ability to
82 K6gai Taisaku Kihonh6 (The Fundamental Act for Environmental Pollution Prevention), Law No. 88 of 1971, at art. 22. To realize this aim the Enterprise Burden Act for
Environmental Pollution Prevention Work Fund was enacted in 1970. K6gai B6shi jigyohi
Jigyosya Futanh6 (Enterprise Burden Act for Environmental Pollution Prevention Work
Fund), Law No. 133 of 1970. This Act imposed various pollution prevention and abatement
costs on industry. Id.
However, relatively smaller industries were to be given special consideration such as financial assistance and tax deductions. See K6gai Taisaku Kihonh6 (The Fundamental Act for
Environmental Pollution Prevention), Law No. 88 of 1971, at art. 24.
83 K6gai Taisaku Kihonh6 (The Fundamental Act for Environmental Pollution Prevention), Law No. 88 of 1971, at art. 4.
84 Id. at art. 9(1).
85 Id. at art. 10.
86 Id. at arts. 11-13.
87 Id. at art. 21 (1). To accomplish this goal, Kbgai Funs6 Shorih6 (The Environmental
Pollution Dispute Resolution Act of 1970), Law No. 108 of 1970 was enacted. It includes the
conciliation, mediation, arbitration, and quasi-judicial arbitration by the administrative entisupra note 26, § 10.07[2].
ties. See GRESSER ET At.., supra note 5, at 325-47; NA KAYAMA,
88 K6gai Taisaku Kihonh6 (The Fundamental Act for Environmental Pollution Prevention), Law No. 88 of 1971, at art. 21(2). In 1969, the Special Measures Act was created;
however, it was soon seen as ineffective. Therefore, ,in 1973, the Compensation Act for Environmental Pollution-Related Health Damage was enacted. K6gai Kenk6 Higai No Hosh& T6
Ni Kansuru H6ritsu (The Compensation Act for Environmental Pollution-Related Health Injury), Law No. 111 of 1973. See GRESSER ET AL., supranote 5, at 290-319; Yoshio Kanazawa, A
System of Relieffor Pollution-RelatedInjury, 6 LAw IN JAPAN 65 (1973). See also infra part IV.A.3.
89 K6gai Taisaku Kihonh6 (The Fundamental Act for Environmental Pollution Prevention), Law No. 88 of 1971, at arts. 5, 18.
90 Id. at art. 6.
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achieve its purpose depended upon the effectiveness of the resulting
concrete legislation and regulations. 9 1 In addition, there were no provisions in the Act creating an independent agency dealing chiefly with
environmental issues, 92 and it omitted a system for environmental impact assessments. 93 Furthermore, this Act and the related individual
statutes lacked provisions for private action by citizens. 94
B.

The Natural Environment Preservation Act

Another big weakness in the 1970 version of the Fundamental Act
for Environmental Pollution Prevention was its insensitivity to the necessity of protecting nature itself. Though the Natural Park Act had
already been enacted in 1957, its emphasis was on the use of nature for
sightseeing and recreation; the preservation of nature was only a sec95
ondary consideration.
Effective measures to protect the natural environment itself were
introduced slowly during the 1970s. In 1972, the Natural Environment
Preservation Act (NEPA) 96 was enacted as a basic natural environmental protection law. This Act was created to supplement the Natural
Park Act of 1957 and to promote the preservation of the natural environment, thereby contributing to the maintenance of wholesome and
cultured living on behalf of present and future generations. 97 The
NEPA's basic directive was the preservation of the environment so that
present and future generations could enjoy the blessings of nature.
The Natural Environment Preservation Act prescribed the general
responsibilities of the national and local governments, industry, and
the public, as did the Fundamental Act for Environmental Pollution
91 See supra note 81 and accompanying text.
92 It was not until 1971 that the long expected Environment Agency was established. See

infra part V.A. 1.
93 For comparisons to the United States, see, e.g., The National Environmental Policy
Act of 1969 § 102(2) (C), 42 U.S.C. § 4332(2)(C) (1975).
94 For comparisons to the United States, see, e.g., The Clean Air Act § 304, 42 U.S.C.

§ 7604 (1977); The Federal Water Pollution Control Act § 505, 33 U.S.C. § 1251 (1994). See
also CELIA CAMPBELLoMOHN, BARRY BREEN &J. WILLIAM FUTRELL, ENVIRONMENTAL LAw: FROM
RESOURCES TO RECOVERY 88 (1993) [hereinafter CAMPBELL-MOHN] ("No survey of the arms of
government is complete without an analysis of citizen participation because the American
people are the protagonist of our history.").
95 Shizen K6enh6 (The Natural Park Act), Law No. 161 of 1957.
96 Shizen Kanky6 Hozenh6 (The Natural Environment Preservation Act), Law No. 85 of

1972.
97 Id.at art. 1. At first inspection, it might appear that the National Environmental
Preservation Act (NEPA) is based upon a theory similar to the U.S. public trust doctrine.
However, there is no such doctrine or its equivalent in Japan. For more on the doctrine of
public trust, see generally PUTTING THE PUBLIC TRUST DOCTRINE To WORK: THE APPLICATION
OF THE PUBLIC TRUST DOCTRINE TO THE MANAGEMENT OF LANDS, WATERS, AND LmNG RESOURCES OF THE COASTAL STATES (David C. Slade ed., 1990); JOSEPH J. KALo, COASTAL AND

OCEAN LAW 69-159 (1990); Joseph L. Sax, The Public Trust Doctrine in Natural Resource Law:
Effective JudicialIntervention, 68 MICH L. REv. 471 (1970).
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Prevention. 98 Even so, the feasibility of this Act was limited. Similar to
Article 3 of the Natural Park Act of 1957, 9 9 the NEPA also had a provision regarding the rights of property owners.
After NEPA's enactment, the Environment Agency, which was established in 1971, attempted to synthesize all environmental laws including the Natural Park Act. It then sought to assert its regulatory
power under these laws. This attempt failed in the face of stern opposition by the Ministry of Construction and the Forestry Agency, who
feared usurpation of their power by the Environment Agency. The inability of the Environmental Agency to properly enforce the environmental protection laws has resulted in serious consequences. For
example, the Natural Environmental Preservation Act does not apply
to special scenic places which have already been designated as such by
the Natural Park Act. 100 However, it is difficult to protect these sites
from destruction without designating them as preservation districts
under the Natural Environmental Preservation Act. 10 1 Another example of the problems caused by the Environmental Agency's lack of
power is demonstrated when the Director General of the Environment
Agency makes the decision to designate a portion of a national forest
as a preservation district under the Natural Environmental Preservation Act. In order to do this, the Director General must get the consent of the Director General of the Forestry Agency. 10 2 Consent from
the Director General of the Forestry Agency is seldom forthcoming because the national forests represent an important financial source for
the Forestry Agency. Any portion of the national forests designated as
a protected area would cease to provide revenues to the Forestry
98 Shizen Kanky6 Hozenh6 (The Natural Environment Preservation Act), Law No. 85 of
1972, at arts. 4, 9-11.
The form of those general responsibilities is the equivalent mutatis mutandis under the
Fundamental Act for Environmental Pollution Prevention previously discussed. See supra
notes 82-90 and accompanying text. Moreover, according to Article 12, the national government should create the Basic Policy for the preservation of the natural environment.
Although this Basic Policy was announced in 1973, it was only a product of compromise
between the Ministries of Agriculture and Forestry. For instance, the basic clause on the
environmental impact assessment was eliminated. See YAMAMURA, supra note 3, at 152-54.
99 Shizen Krenh6 (The Natural Park Act) established the foundation of the current
national park system. Though the purpose of this law is not only to protect eminent natural
scenery but also to promote its use for recreation and education of the people, there is a
difficult conflict between the preservation of nature and honoring the interests of the titleholder desirous of developing his land. See Shizen'K6enh6 (The Natural Park Act), Law No.
161 of 1957, at art. 3.
100 Shizen Kanky6 Hozenh6 (The Natural Environment Preservation Act), Law No. 85 of
1972, at art. 22(2).
101 This problem arises because the Natural Environmental Preservation Act puts great
emphasis on the preservation of nature, while the Natural Park Act is concerned primarily
with its use. See supra notes 95-97 and accompanying text. See alsoYAMAMuRA, supranote 3, at
141. Compare and contrast the U.S. National Park Service Organic Act, 16 U.S.C. § 1, la-1
(1988). See also CAMPBELL-MOHN, supra note 94, at 148-97.
102 Shizen Kanky6 Hozenh6 (The Natural Environment Preservation Act), Law No. 85 of
1972, at art. 14(3).

N.C. J.

INT'L

L. & COM.

REG.

[VOL. 20

Agency. 103
C.

The FundamentalAct for Environment
1.

Purpose and Basic Ideas

04
On November 19, 1993, the Fundamental Act for Environment
took effect as a new comprehensive environmental management
framework. It was formulated and implemented to facilitate the
prevention of environmental pollution from the standpoint of nationwide and global environmental protection. 10 5 This is the first law in
Japan to unite the policies of environmental pollution prevention and
natural environmental preservation. The Fundamental Act for EnviEnvironronmental Pollution Prevention was repealed and the Natural
06
mental Preservation Act was amended mutatis mutandis.'
The Fundamental Act for Environment prescribes the basic tenets
for the formulation of policy for environmental preservation. Its purpose is to promote a comprehensive environmental policy, with the
environment for the enjoyment of presgoal of preserving the natural
10 7
ent and future generations.
Three basic propositions are introduced under this Act. First, the
Japanese people must realize that the environment must be preserved
for future generations. 0 8 Second, while industries and citizens should
continue to strive for "sustainable development," such efforts should
be made with as little "burden on the environment" as possible.' 0 9
Some difficulties in preserving the environment should be conquered
in advance with scientific knowledge. 110 Third, Japan must affirma103 As for other natural environmental preservation systems and their problems, see generally NAKAYAMA, supra note 26, § 10.05; Shuhei Ninomiya, The Protectionof Nature, in ENIVRONMENTAL POLICY, supra note 46, at 345; Hisashi Izumi, The Legal System of Nature and Wildlife
Protection, in, ENVIRONMENTAL POLICY, supra note 46, at 361; Akio Mishima, Economic Priorities
and the Destructionof the Forests, in ENVIRONMENTAL PoLIcy, supra note 46, at 387; Hiroji Isozaki,
Japan's New Law on Endangered Species, 7 B.U. INT'L L.J. 211 (1989).
104 Kanky6 Kihonh6 (The Fundamental Act for Environment), Law No. 91 of 1993.
105 For a description of the legislative process of this Act, see KANKv'CHO [The Environment Agency], KANKYO KIHONHO No GAwo [Outline of the Fundamental Act for Environment], Toa No Ucoo, Feb. 15, 1994, at 18 [hereinafter KANKyVCH6, OUTLINE]; KANKYOCHO
[The Environment Agency], KANKv6 KIHONHO No SEITEI [Enactment of the Fundamental
Act for Environment], 1467 Togi No HOREt 6 (1994) [hereinafter KANKYOCHO, ENACTMENT].
For the report on which this Act was based, see 1015JuiusUTro 30 (1993).
Though this Act is comprehensive, it excludes environmental pollution caused by radioactive substances. See supra note 81.
106 The Article addressing environmental protection in the Natural Environment Preservation Act was deleted from the Natural Environent Preservation Act and incorporated into
the Fundamental Act for Environment.
107 Kanky6 Kihonh6 (The Fundamental Act for Environment), Law No. 91 of 1993, at
art. 1.

108 Id. at art. 3.

109 Id. at art. 4. For a definition of the "burden on the environment," Article 2(1) states
that it is the adverse effect which human activities cause to the environment that creates a
danger of increasing the difficulties in preserving the environment. Id. at art. 2(1).
110 Id. at art. 4. To realize this idea, Article 19 provides that the national government
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tively address the concept of "global environmental preservation" l1 '
and utilize its position as an economic power in cooperation with other
nations.
Moreover, this Act prescribes actions that can be taken to promote
environmental preservation. 1 2 They include: (1) maintaining clean
air, water, soil, and other natural elements; (2) securing not only a
and (3) providvariety of species but a variety of natural 11environments;
3
ing the populace easy access to nature.
2. Measures to Preserve the Environment

In order to fufill the purpose of this Act, the national and local
governments must take suitable measures to preserve the environment.
In addition, industry and the public must also endeavor to decrease
the burden on the environment.
First, the national government bears the responsibility of formulating and implementing the basic policy for environmental preservation. 1 4 In this regard, the Act contains a provision that mandates the
formulation of an Environmental Basic Plan by the national government.' 15 The national government must also take general legal and
financial measures necessary to implement policies for environmental
preservation, and submit an annual report to the Diet regarding the
condition of the environment and any measures taken regarding it.l16
In addition, one of the other new provisions creates an environmental
impact assessment system. Pursuant to Article 20, the national government must ensure that industry conducts an environmental impact assessment before embarking on any business activity." 7 Although this
provision provides only an abstract proposal for the creation of an environmental assessment system, such a proposal is still important because it is a large step toward legislation at the national level in the
shall take environmental preservation into account in formulating every national policy. Id.
at art. 19.
III The term "global environmental preservation", in Article 2(2), means environmental
preservation addressing such problems as global warming, destruction of the ozonosphere,
pollution of the ocean, decrease of wildlife species, and other situations adversely affecting
the earth. Id. at art. 2(2).
112 I. at art. 14.
113 l&
114 Id. at art. 6.
115 Id. at art. 15(1). This plan is to incorporate a goal of a desirable environmental

condition and anticipate the role of the local governments, industry, and the citizens in
reaching this goal. See id. at art. 15(2). See alsoKANKVCH6, ENACrMENT, supra note 105, at 10
("This Environmental Basic Plan would be made by the end of 1994."). For the Environmental Basic Plan, see generally Tadashi Otsuka, Kanky6 Kihon Keikaku [The Environmental Basic
Plan], 1041 JuisTrro 22 (1994).
116 Kanky6 Kihonh6 (The Fundamental Act for Environment), Law No. 91 of 1993, at
arts. 11-12.
117 Id. at art. 20.
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area of environmental impact assessments.' 1 8
Moreover, this Act prescribes specific measures to be taken by the
national government. First, to reduce the burden on the environment
brought about by industry and public consumption, the government
shall impose economic penalties on products that damage the environment, forcing the producers of these products to internalize the externalities of pollution. 119 These economic disadvantages can include an
environment-related emissions tax and a charge and deposit system
120
combined with a measure for financial assistance.
Second, this Act provides that the national government take measures to provide technological assistance to enable industry to develop
production procedures more favorable to the environment. The government must also take necessary actions to encourage industries to
utilize materials and products which are more friendly to the environment. 121 The national government must also promote environmental
education and encourage private groups to perform activities helpful
to the environment, such as recycling. 122 Those provisions stem from
the realization that because modern environmental problems are
often caused by ordinary business and daily life, all enterprises and
citizens should cooperate to address environmental preservation.
Third, in the arena of global environmental preservation, the Fundamental Act for the Environment articulates several new instructions.
The national government must endeavor to promote international cooperation in the pursuit of global environmental preservation. 123 To
this end, the national government must also strive to cooperate internationally to promote the monitoring, observation, and measurement
of global environmental conditions. 124 For example, through international cooperation mechanisms such as the Official Development
Assistance (ODA) for developing countries, the national government
must endeavor to take the preservation of the global environment into
account. The national government must further ensure that international business enterprises are apprised of information useful to envi25
ronmental protection.
Although the Fundamental Act for the Environment is revolution118 Preparation of research on the environmental impact assessment system has begun
inside the national government. See KANKY6CHO, ENACTMENT, supra note 105, at 10-11.
119 Kanky6 Kihonh6 (The Fundamental Act for Environment), Law No. 91 of 1993, at
art. 22.
120 See KANKYoCH6, ENACTMENT, supra note 105, at 11-12; KANKYOCHO, OUTLINE, supra
note 105, at 21.
121 Kanky6 Kihonh6 (The Fundamental Act for Environment), Law No. 91 of 1993, at
art. 24.
122 d. at arts. 25-26; see also id at arts. 27-30.
123 I& at art. 32(1). To accomplish this, the Act provides for the training of environmental specialists and the gathering and analysis of environmental information. Id. at art. 32(2).
124 Id. at art. 33.
125 Id. at art. 35(2).
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ary in many ways, it does inherit many provisions and concepts from
the Fundamental Act for Environmental Pollution Prevention and the
Natural Environment Preservation Act. For example, under the Fundamental Act for the Environment, the national government must establish environmental standards with regard to environmental
conditions relating to air, water, noise, and soil pollution.12 6 The precursor to this mandate was found in the Fundamental Act for Environmental Pollution Prevention. Also, the Fundamental Act for the
Environment provides that the national government must act to resolve environmental disputes and provide an efficient remedy process
for victims. 127 This mandate also originated in the Fundamental Act
for Environmental Pollution Prevention. Moreover, the Fundamental
Act for the Environment prescribes that the national government must
regulate emissions controls, land use, building allocation, and also promulgate regulations concerning the protection of nature.12 8 Again,
the onus of this mandate was the Fundamental Act for Environmental
Pollution Prevention. The national government must make comprehensive regulations to prevent environmental pollution and preserve
the natural environment. The Fundamental Act for the Environment
also inherits from the Fundamental Act for Environmental Pollution
Prevention the basic principle that the polluter should pay the costs of
its pollution.1 29 Also inherited from the Natural Environment Preservation Act is the concept that those who benefit by the environmental
protection of the national and local governments should contribute to
0
the funding of that protection.13
Although the national government's responsibilities have been
discussed at length, the local governments also have a responsibility to
formulate and implement comprehensive measures within the parameters of the policy of the national government.1 31 As stated earlier, industry has a duty to seek production methods and business activities
that are less taxing on the environment. 13 2 The citizenry must also
strive in their daily lives to reduce the burden they impose on the environment and have the responsibility not only to preserve the environment as individuals, but also to cooperate with the government.1 33
126 Id. at art. 16.
127 Id. at art. 31.

128 Id. at art. 21(1).
129 Id. at art. 37. This principle means that in certain environmental protection activity
undertaken by the national and local governments, those who created the necessity for that
environmental protection activity should bear its costs.
130 Id. at art. 38. This principle means that in certain environmental protection activity
undertaken by the national and local governments, those who will gain the benefit from that
activity should bear the costs of that activity.
131 Id. at arts. 7, 36.
132 Id. at arts. 8, 35(1), (3)-(4).
133 Id. at art. 9.
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Comments and Prospects

The results produced by the Fundamental Act for Environment in
preserving the environment cannot be evaluated until specific regulations are adopted and enforced. Only a short time has passed since its
enactment. As stated earlier, the ultimate goal of the Japanese environmental protection system is to ensure that a safe and clean environment exists for future generations to enjoy, and the Fundamental Act
for the Environment is a remarkably comprehensive and instructive
program designed to accomplish this goal.1 3 4 Unfortunately, several
problems still persist.
The provisions in the Fundamental Act for the Environment are
very idealistic and abstract, with little concrete basis. As a result, it is
very questionable whether the Environment Agency will be able to successfully implement the programs called for in the Act. For example,
although this Act declares the importance of leaving a clean and safe
environment for future generations, movement toward this goal will be
difficult without legislation based upon some theory of the public trust
doctrine or environmental right.' 3 5 Unfortunately, this Act takes no
affirmative step toward introducing either of these theories into the
current Japanese legal system. Moreover, the big problem of balanc13 6
ing environmental nature preservation and property rights remains.
Added to this problem is the disjunctive nature of all the environmental acts including the Natural Environmental Preservation Act and the
Natural Park Act.
Despite its obvious problems, it is remarkable that the Fundamental Act for Environment addresses international cooperation.' 37 The
referral to international cooperation is widely viewed as a declaration
that Japan will refrain from exporting pollutants and waste to foreign
countries. This is striking because Japan has long been criticized as a
country which has exported environmental pollution.' 38 The Asian
134 One of the drafters proudly noted that even in the developed countries of the world
there is no leading statute that is as comprehensive as the Fundamental Act for the Environment. Yoshitake Masuhara, Chikyti Kanky6fdai Ni TaiJ Suru Senshinkoku Hatsu No Horitsu Wo
Seitei [Enactment of the First Law Among the Developed Countries to Correspondto the GlobalEnviron-

ment Era], Tom No UGoKI, Feb. 15, 1994, at 23.
135 See supra notes 26, 97 and accompanying text. As a recent theory regarding environmental rights, for example, Professor Sax points out three basic precepts as the source of
basic environmental rights: "(1) fully informed open decision making based upon free
choice, (2) protection of all at a baseline reflecting respect for every member of the society,
and (3) a commitment not to impoverish the earth and narrow the possibilities of the future." Joseph L. Sax, The Searchfor Environmental Rights, 6J. LAND USE & ENVrL. L. 93, 105
(1990).
136 In the enactment of the Fundamental Act for Environment, Article 3 of the Natural
Environment Preservation Act was not eradicated. See supra note 99 and accompanying text.
137 See supra notes 123-25 and accompanying text.
138 See, e.g., Jun Ui, Pollution Export, in ENVIRONMENTAL POuCY, supra note 46, at 395;
NIHON BENGOSmi RENGO KA [THE JAPAN BAR ASSOCIATION], NIHON No KOGAi YusHUTrsu TO
KANK,'6 HAKAi [ENVIRONMENTAL POLLUTION EXPORT AND ENVIRONMENTAL DESTRUCTION BYJAPAN]

(1991).
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Rare Earth Corporation case provides an example of a Japanese company harming foreigners by exporting its pollution to a country with
more lenient environmental standards thanJapan. 3 9 Exporting pollution through the extension of Japanese businesses to developing foreign countries is a cheaper and more convenient method of disposing
of industrial waste and will be difficult to curtail. The absence of clear
instructions in the Fundamental Act for the Environment regarding
international environmental protection reduces its potential effectiveness in this area.
Of course, the enactment of a statute against environmental pollution does not insure that environmental pollution will immediately
cease. 140 This Act primarily prescribes the responsibility of the national government to protect the environment, but it is readily apparent that industry must also play a large role in environmental
protection. In fact, all segments of society must play a large role in
preserving the environment. The responsibilities of each segment of
society must be measured by their relative ability to influence the pollution or preservation of the environment. The influence of industry
cannot be emphasized enough. Moreover, if the public must share the
burden of preserving the environment and cooperating with the government, they should be given rights that are proportionate to their
responsibilities, such as the right to bring citizen suits and the right to
participate in other aspects of the environmental policy-making
process.
Furthermore, although the Fundamental Act for Environment
prescribes many measures to preserve the environment, it is unclear
whether prior legal scrutiny of any measure of the Act is permissible;
nor is it clear who would undertake such legal scrutiny. This Act explicitly does not intend to extend the scope of judicial review. However, it might not be difficult to expect the judiciary to play a more
important role in the field of environmental preservation than it has in
implicitly conthe past because this Act contains several articles which
41
sider as a factor citizen's administrative litigation.'
139 On July 11, 1992, the Ipoh High Court in Malaysia found that the Asia Rare Earth
Corporation, a joint venture company, had been dumping radioactive waste produced in
Malaysia adjacent to a small village and ordered this corporation to immediately close its
refining operations. See The Judgment of the High Court of Malaysia at Ipoh, Civil Suit No.
185 of 1985. The Mitsubishi Kasei (then Japan's largest chemical company) group owns 35%
of this corporation. Abnormal birth defect rates and a substantial increase in the cancer rate
were found to have been results of this pollution. However, on December 23, 1993, the
Supreme Court of Malaysia, the highest court, reversed and ordered damages to be assessed
in favor of the corporation. See Kieran Cooke, JapanCompany Wins Malaysian Minerals Appea4
FINANcIAL TIMS, Dec. 29, 1993, at 3.
140 Similar to the Fundamental Act for Environmental Pollution Prevention, the Fundamental Act for Environment contains in Article 2(3) a definition likewise limiting the types of
.environmental pollution." Kanky6 Kihonh6 (The Fundamental Act for Environment), Law
No. 91 of 1993, at art. 2(3). See supra notes 79-80.
141 See infra part V.A.4.
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Administrative Role in Environmental Protection

Generally, despite several efforts to reform the imperial bureaucracy during the Occupation, many pre-war bureaucratic systems remained intact.142 The Liberal Democratic Party (LDP) remained in
power for a long period following World War II, and today is a major
member in the present coalition government. As a result, the LDP
holds tight control over the bureaucracy, despite the governmental
goal of administrative neutrality. 'As can be expected, the political
party in power exerts direct influence on the content of the environment related laws passed during its regime. The following section will
address the administrative formulation and implementation processes
of measures to counteract pollution. Although there are many systems
through which the national and local governments attempt to deal
with many different environmental problems, the following are examples of some of the most important systems.
A.

EnvironmentalProtection at the National Level
1. Environment Agency

During the 1950s, the national government was reluctant to estab-

lish an independent pollution control administration. Regulatory
power over environmental problems continued to be haphazardly distributed among eleven Ministries and at least seven advisory councils. 143 By the close of 1970, the United States, Great Britain, and

Sweden had all established independent environment agencies, and
the effect of these actions was not lost on Japan.144 Finally, the Environment Agency was established in Japan4 5 pursuant to the Environment Agency Establishment Act of 1971.1

This Agency is an executive body, established under the Prime
Minister's Office and headed by its Director General, who is a member
of the Cabinet and holds the office of State Minister. 146 In general,
the LDP never appointed a person with a strong environmental back14 7
ground and political power to the Director General's position.
The principal advisory group for the Director General was the
Central Council on Environmental Pollution Prevention. Later, the
Natural Environmental Preservation Council also took over this
142 GRESSER ET AL.,

supra note 5, at 230.

143 Id. at 26.
144 Id.
145

Kanky6ch6 Secchih6 (The Environmental Agency Organization Law), Law No. 88 of

1971.

146 Id. at art. 2.
147 See Tsunao Imamura, Environmental Responsibiliesat the National Level: The Environment
Agency, in ENVIRONMENTAL POLICY, supra note 46, at 43. Two exceptions to this trend are

Buichi Oishi, who was the first Director General, and Prime Minister Takeo Miki, who became the Director General concurrent with his position as Prime Minister. See YAMAMuRA,
supra note 3, at 43; GRESSER ET AL., supra note 5, at 241.
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role.1 48 These Councils consisted of professors, scientists, and other
knowledgeable persons, and played a more active role in environmental policy making than the typical advisory body normally did. 149 They
performed a valuable service in accumulating, organizing, and analyzing highly technical information on environmental issues.' 50 For example, they produced a report upon which the Fundamental Act for
Environment was based. The Fundamental Act for Environment, replaced these two councils with the Central Environmental Council,
51
which considers and examines the basic policy for the environment. '
Despite the Environment Agency's apparent role as the principal
administrative guardian of the environment, it has generally been regarded within official circles as an upstart. 152 This attitude is a product
of the political circumstances extant at the time of its creation. Establishment of a new agency meant that some of the regulatory authority
of other ministries or agencies would need to be curtailed. These
agencies fought this unwelcome appropriation of power in several
15 3
ways.

First, the competing agencies placed their own members in key
positions of influence within the Environment Agency. These officials,
who were certain to return to their original Ministry posts several years
later, were apt to make decisions favorable to the position of their Ministry of origin.
Second, the traditional Ministries attempted to protect their own
jurisdiction by limiting the Environment Agency's enforcement
power. 154 Despite its statutory authority to establish the "environmental quality standard,"1 55 the principal function of the Environment
Agency is to coordinate, rather than implement, environmental policy.
The frustration of the environmental impact assessment statute was
one of the incidents most symbolic of the handicapped power of the
Environment Agency. The statute was prepared by the Environment
Agency, but the Ministry of International Trade and Industry, the Ministry of Construction, the Ministry of Transportation, and the business
world expressed opposition to it156 despite its limited content. 15 7 In
148 K6gai Taisaku Kihonh& (The Fundamental Act for Environmental Pollution Prevention), Law No. 88 of 1971, at art. 27; Shizen Kanky6 Hozenh6 (The Natural Environment
Preservation Act), Law No. 85 of 1972, at art. 13.
149 Imamura, supra note 147, at 45-46; GRESSER ET AL., supra note 5, at 244.

150 GRESSER ET AL., supra note 5, at 244.
151 Kanky6 Kihonh6 (The Fundamental Act for Environment), Law No. 91 of 1993, at
art. 41.
152 YAmAMuRA, supra note 3, at 39-41; GRESSER ET AL., supra note 5, at 242.
153 GRESSER ET AL., supra note 5, at 234-41.
154 An example of the lack of the enforcement power of the Environment Agency is the
fact that it took until 1987 to name Kushiro Wetland as a national park due to the lack of
cooperation from related ministers. YAMAmuRA, supra note 3, at 110-11.
155 See infra part IV.A.2.
156 GRESSER ET AL., supra note 5, at 276. For a comparison of the attitude of the business

world with the paper which was published by Keidanren, see IEIDANEN
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1978, a bill containing a requirement for environmental impact assessments was reintroduced and submitted to the Diet.158 However, even
citizen groups opposed it because it appeared that government approval of construction would still be easily obtained despite the strong
possibility of environmental destruction. The environmental impact
159
assessment statute eventually became null and void in the Diet.
Third, the influence of the Environment Agency was weakened by
inadequate budget allocations. Nonetheless, the first Director General, Buichi Oishi, was able to put forth active environmental policies
despite funding shortages. For instance, he was successful in arresting
the construction of a tourist road in the Oze Marsh and Mount
Taisetsu, and he gave new hope of compensation to victims of Minamata disease.1 60 Unfortunately, few of his successors have shared his
early pioneering spirit. For example, Shintar6 Ishihara, a famous author with an avid interest in marine ecology, declared that the Environment Agency's "open door" policy of easy access to victims and
environmentalists established during the Oishi era had come to an
end.161

Despite the many problems facing the Environment Agency, many
of its original officials are now seasoned administrators. 162 Under the
new Fundamental Act for Environment, it is expected that the Envithe
ronment Agency will, in the future, play an active role in solving
1 63
problems of pollution victims and environmental preservation.
2.

Formulationand Implementation of Standardsfor
Environmental Protection

As in many countries, the environmental standards in Japan constitute an important part of the national and local governments' environmental protection program. There are two types of standards.
One is an "environmental quality standard," establishing levels of polECONOMIC ORGANIZATIONS],

ENVIRONMENTAL POLLUTION AND JAPANESE INDUSTRY

(rev. ed.,

1975).

157 GRESSER ET AL., supra note 5, at 275-76; HARADA, supra note 3, at 189. "The statute
draft ultimately put forth by the Environmental Agency was less expansive than earlier pro-

posals; for example, under the Agency draft, an environmental impact assessment was re-

quired only after a formal industrial development plan already existed, and public
involvement in assessments was minimal." GRESSER ET AL., supra note 5, at 276.
158 GRFSSER ET AL., supra note 5, at 276.
159 There is presently no statute concerning environmental impact assessments at the
national government level in Japan. However, through local ordinances, such assessments
have been in de facto operation. For the actual utilization of environmental impact assessments in Japan, see BRENDAN F.D. BARRTT & Riu THERIVEL, ENVIRONMENTAL POLICY AND
IMPACT ASSESSMENT IN JAPAN (1991); YMAMURA, supra note 3, at 299-386; Tsunetoshi

Yamamura, ProceduralAspects of Environmental Impact Analysis in Japan: A Proposalof Legal Policy,
2 EARTH L.J. 255, 256-59 (1976).
160 GRESSER ET AL., supra note 5, at 241.
161 Id at 241-42.
162 YAMAMURA, supra note 3, at 41.
163 See KANKv5CH6, ENACTMENT, supra note 105, at 16.
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lution which an area may not exceed. 164 The other is an "emission
standard" which fixes the quantity of pollutants which may be dis165
charged per unit of time.
The environmental quality standard is set by the national government. It is an administrative target upon which the national and local
governments base many of their environmental policies. These policies include the establishment of emission standards, provision of administrative guidance 66 for factories that discharge pollutants, city
planning, and deciding policies as an environmental pollution control
service. The emission standard is set by the national and local governments. If a factory's individual emission standard is insufficient to control pollution when combined with other factories in the area, a "total
emission standard" for a designated area may be established.16 7 The
emission standard is imposed on factory operators. Pursuant to the Air
Pollution Prevention Act of 1968, factory operators who want to construct a facility must report this desire to the governor of the prefecture.1 68 After the construction plan is accepted, the operator must
measure the quantity of smoke and soot emitted from the factory, report this information, and permit inspection of the factory. 169 When a
factory's operation violates an existing emission standard and poses a
risk to human health or the environment, the governor can order the
polluter to improve or to suspend its operations.' 70 Factory owners or
govoperators who fail to perform these duties, or to comply with the 171
ernor's order, may be subject to imprisonment or criminal fines.
The most striking aspect of the Japanese administration's approach to enforcement is found in its preferred technique of "administrative guidance."' 72 Without employing direct and statutory coercive
measures, the local governments, for example, had often improved
polluting factories successfully by way of informal negotiation, discussion, and consultation. 173 Although this administrative guidance itself
164 Kanky6 Kihonh6 (The Fundamental Act for Environment), Law No. 91 of 1993, at

art. 16.
165 See, e.g., Taiku Osen B6shih6 (The Air Pollution Prevention Act), Law No. 97 of 1968,

at art. 3; Suishitsu Odaku B6shih6 (The Water Pollution Prevention Act), Law No. 138 of

1971, at art. 3.
166 See infra notes 172-79 and accompanying text.
167 See, e.g., Taiku Osen B6shih6 (The Air Pollution Prevention Act), Law No. 97 of 1968,
at arts. 5.2-5.3; Suishitsu Odaku B6shih6 (The Water Pollution Prevention Act), Law No. 81
of 1971, at arts. 4.2-4.5.
168 Taiku Osen B6shih6 (The Air Pollution Prevention Act), Law No. 97 of 1968, at arts.

6, 18.
169 1I at arts. 16, 26.
170 Id. at arts. 14, 18.11.
171 Id. at art. 33.
172 See, e.g., GRESSER ET AL., supra note 5, at 233-34; Russell Allen Yeomans, Administrative
Guidance: A Peregrine View, 19 LAw INJAPAN 125 (1986); Michael K Young, Administrative
Guidance in the Courts: A Case Study in DoctrinalAdaptation, 17 LAw INJAPAN 120 (1984).
173 GRESSER ET AL., supra note 5, at 234.
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had no statutory status until the Administrative Process Act, 174 it was
thought to soften the effects of a rigid statute, and often helped the
polluter to identify its own solution process. However, this doctrine of
"administrative guidance" was not without its limitations and weaknesses, which included: (1) an absence of judicial review except in
cases of clear abuse of discretion; (2) the danger of arbitrary or discriminatory application; (3) its vulnerability to political influence; (4)
the potential for conflict with statutory policy; and (5) its incompatibility with international commerce foreign relations. 175 To remedy these
problems, the Administrative Process Act 1 76 was enacted on November
12, 1993. This Act articulates some noteworthy provisions for administrative guidance. In order to promote administrative clarity and fairness, this Act requires that the official in charge of implementing
administrative guidance: (1) shall insure that the purpose of administrative guidance is always accomplished through the voluntary cooperation of the addressee; 177 (2) shall disclose the meaning, content, and
the identity of the person with such responsibilities; and (3) shall furnish the document providing such information upon demand by the
factory or persons subject to administrative guidance. 178 This Act is
scheduled to take effect on October 1, 1994, and it is expected to en179
sure fairness of administrative guidance in the environmental field.
3. PartialCancellation of the National Victim Compensation
System
After the big four cases, the Compensation Act for Environmental
Pollution-Related Health Injury was enacted in 1973.180 This Act was
put forth to answer the demand for quick collective relief by the local
governments. Under this Act, the pollution victims, who were classified based on designated areas, 18 1 were examined by a special Health
174 Gy6sei Tetsuzuki H6 (The Administrative Process Act), Law No. 88 of 1993. See infra
note 175 and accompanying text.
175 See, e.g., Yoshio Suzuki, Colloquy, Gydsei Tetsuzukih5 No Seitei To Kongo No Kadai [The
Enactment and the Future Tasks of the Administrative Process Act], 1039 JuRlsuTo 8, 26 (1994)
(Yoshio Suzuki speaking).
176 Gy6sei Tetsuzuki H6 (The Administrative Process Act), Law No. 88 of 1993.
177 Id. at art. 32.

178 Id. at art. 35.
179 See, e.g., Tadashi Naka, Gydsei Tetsuzuki H5 [The Administrative Process Act], 1039
JuiusuTo 49, 51-52 (1994).
180 K6gai Kenko Higai No Hosh6 T6 Ni Kansuru H6ritsu (The Compensation Act for
Environmental Pollution-Related Health Injury), Law No. 111 of 1973, at arts. 2, 4. See supra
note 88.

181 Those areas were classified as a "class I area" or a "class II area." Class I areas included Tokyo Metropolitan Districts, Chiba-City, Kawasaki, and Amagasaki; class II areas included Minamata, Niigata-City, and Toyama-City. Class I areas are distinctive in that they
contain large numbers of asthmatics caused by air pollution. Class II areas are designated as
such as a result of the many people who suffer from other diseases caused by pollution. To
recover medical costs, class I residents must show only that they suffer from asthma and that
they have lived or worked in the area for the required amount of time. Class I residents need
not show any causation between their disease and the pollution. However, class II residents
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Damage Certification Council consisting of medical, legal, and other
experts. Upon official certification, the victims are eligible for reimbursement for medical expenses. The polluters must pay the total
costs of the medical expenses in proportion to their contribution to
182
the overall pollution.
Although this system might have played an important role, all of
18 3
the class I areas were canceled in 1988 despite strong opposition.
Even so, in 1988 complex air pollution cases were pending in the
courts in the cities of Chiba-City, Osaka Nishiyodogawa, Amagasaki,
and Nagoya. As for the class II areas, especially in the Minamata
cases,18 4 compensation or litigation is greatly delayed due to the difficulty in both identifying victims' diseases and finding causation to the
185
pollution.
B. Environmental Protection at the Local Level

After World War II, the prefectures were reformed in the hopes of
encouraging greater autonomy. In general, high budget deficits at the
local government level resulted in the national government maintaining tight control over local fiscal affairs through subsidies given to local
governments.18 6 One outstanding exception to the national government's domination has been the local governments' venture into the
87
area of pollution control and natural environmental preservation.'
During the 1950s, the local governments followed the national targets
for economic growth and thereby attracted large factories. 18 8 However, they gradually realized the severe adverse health effects resulting
from industrial pollution and began to establish more stringent standards than those set nationally.
who seek compensation must show causation between the pollution and their disease. See
Ktgai Kenko Higai No Hosh6 T6 Ni Kansuru H6ritsu (The Compensation Act for Environmental Pollution-Related Health Injury), Law. No. 152 of 1973, at arts. 2, 4. See also HtA.AA,
supra note 3, at 76-79; GRF.SSER ET AL.., supra note 5, at 285-323.
182 With regard to the Minamata Disease case, in order to prevent the Chisso from going
bankrupt as a result of claims for damages and compensation, the national government and
Kumamoto Prefecture provided financial assistance measures to Chisso beginning in 1978.
Nomura, supra note 62, at 78-79. Recently, the Japanese government voted to provide three
billion yen in loans to Chisso. See Government to Extend 3 Billion Yen Loans to Chisso, JAPAN
ECONOMIC NawswiRE, Sept. 30, 1994. For an interesting example of an American case on
mass torts claims and bankruptcy, see In re Johns-Manville Corp., 36 B.R. 727 (Bankr.
S.D.N.Y.), appeal denied, 39 B.R. 234 (S.D.N.Y. 1984).
183 The class I areas were cancelled because the national government believed that the
air pollution in those areas had subsided to such a degree that it was no longer possible for
people to contract asthma as a result of air pollution. See Nomura, supra note 62, at 73-74.
184 See supra notes 61-63 and accompanying text.
185 For example, there is no clear standard on what symptoms constitute the Minamata
Disease. Cf Kazuo Ushiomi, Kumamoto Minamata Byo [Kumamoto Minamata Disease], 900
JuRISUTO 96, 97 (1988).
186 GRESSER ET AL., supra note 5, at 245.
187 Id.
188 Id, at 245.
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1. Ordinances
Local ordinances enable the local governments to cope with environmental problems. A few local governments began to pass pollution
control ordinances in the 1960s, most notably the Tokyo Metropolitan
Environmental Pollution Prevention Ordinance of 1969 (The Tokyo
Ordinance). 18 9 The Tokyo Ordinance "provided the greatest impetus
for local legislation."1 90 It introduced the supremacy of environmental
conservation over economic growth.' 91
After 1969, the trend toward decentralization of pollution control
was accelerated all over Japan. 19 2 Many local governments provided
newer or more stringent regulations than the national level. For example, several local governments have ordinances requiring an environmental impact assessment. 193 Other unique ordinances specifically
protect such things as coastal zones, fireflies, trees along the road, and
reed fields. 194 Moreover, there is a local ordinance prohibiting the
sale of organic synthetic detergents containing phosphorus in order to
prevent the deterioration of the water quality of Lake Biwa. Another
local ordinance establishes a "national trust" endowed for the protection of scenic and historic sites. 195 Such ordinances have been ruled to
be constitutional.

2.

196

"Guidelines"

In addition to the powers of the national government, local gov19 7
ernments may also promulgate "guidelines" for land development.
For example, the Kawasaki guideline was instituted by the city administration in 1964, requiring land developers to insure that their land development would not harm the environment. In addition, in order to
receive a building permit, land developers had to obtain the city's approval of their environmental preservation measures before the construction of a building or industrial facility could begin. 9 8 Other types
of guidelines have incorporated the use of water supply suspension
GRESSER ET AL., supra note 5, at 246.
supra note 5, at 246.
191 For details and other ordinances, see id. at 246-47; HARADA, supra note 3, at 147-64;
Hidefumi Imura, Administration of Pollution Control at Local Leve4 in ENVIRONMENTAL POLICY,
supra note 46, at 54.
192 HARADA, supra note 3, at 148-50.
193 See supra notes 155-57 and accompanying text.
194 SeeY.AmpuRA, supra note 3, at 247.
195 See e.g., Keikichi Kihara, The Emerging National Trust Movement, in ENVIRONMENTAL POLICY, supra note 46, at 379; see also Alec Samuels, The National Trust: Report on the Workings of the
Constitution, 1993 CoNv. & PROP. LAw. (n.s.) 251. A national trust, "a trust for the preservation of places of historic interest or natural beauty," was first founded in England, Wales, and
Northern Ireland in 1983 "and supported by endowment and private subscription." 10 THE
OxFoRD ENCLISH DICTIONARY 233 (2d ed. 1989).
196 HARADA, supra note 3, at 140-41.
197 GRESSER ET AL., supra note 5, at 249-52.
198 Id. at 251-52.
189 HARADA,

supra note 3 at 150;

190 GRESSER ET AL.,

1995]

ENVIRONMENTAL LAW IN JAPAN

261

sanctions. 199 Despite their uncertain legal status, guidelines have become widespread, due in large part to great popular approval.
3. Pollution Prevention Agreement
Since the pollution prevention agreement between the city and
industry in Yokohama in 1964,200 strategies for environmental pollution prevention have increased in several ways.2 0 1 First, through negotiation, it is possible to specify more detailed pollution controls that
are more compatible with local conditions. 202 Second, the negotiation
process regarding terms of the agreements often enables the local government to assist a factory in developing an environmental pollution
prevention plan.20 3 After the negotiations are concluded, the agree-

ment terms become a basis for administrative guidance. 20 4 Third, citizen participation promotes the democratization of corporate and
5
government decision making.20
V. Judicial Role in Environmental Protection
The rules for monetary remedies available to pollution victims
were greatly developed by the courts in the "big four" cases. These
judgments transformed the victim's outrage into specific legal doctrines, and have profoundly influenced the subsequent conduct of the

victims, industry, bureaucracy, and the Diet. 20 6 However, environmen-

tal pollution cases continue to come before the court in large numbers. Given the type of remedies requested in the 1950s to 1970s, the
plaintiffs' primary concerns were the recovery of damages. 20 7 During
this time, the national and local governments were rarely defendants.
Presently, however, national and local governments are often named as
199 A water suspension sanction is imposed when a land developer violates a guideline.
Should that occur, the local water company cuts off the water service to the violator's buildings. However, on November 8, 1989, in the Musashino City case, the Supreme Court held
that a water supply suspension sanction was illegal according to the Water Supply Act Article
15(1). See 710 HANrA 274 (Japan). For other types of guidelines, see GRESSER ET AL., supra
note 5, at 252; Yoshikazu Shibaike, Guidelines and Agreements in Administrative Law, 19 LAw IN
JAPAN 63, 66-76 (1986).
200 This was an agreement between Yokohama City, Kanagawa Prefecture, and the Tokyo
Electric Power Company over the City of Yokohama's sale of reclaimed city land to the power
company. "In the contract, the company promised to meet strict standards for dust, SO., and
noise, to install stipulated pollution control equipment, to use low sulfur oil and coal, to
permit city officials to inspect its facilities, and to observe all future municipal instructions for
pollution prevention." GRESSER ET AL., supra note 5, at 248. If the contract was violated, "the
city was authorized to undertake pollution abatement at the company's expense." Id.
201 Id. at 248-49.
202 Id. at 249.
203 Id.

204 See supra part IV.A.2.
205 GRESSER ET AL., supra note 5, at 249; see also Shibaike, supra note 199, at 76-89. For

examples of pollution control agreements, see GRESSER ET AL., supra note 5, at 399-404.
206 GRESSER ET AL., supra note 5, at 132.
207 Id. at 124-32. The "big four" cases were all damage suits filed against polluting

companies.
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defendants, and the recent concerns of plaintiffs are extending to environmental preservation.2 08 Frequently the remedy sought09is a tempo2
rary and/or permanent injunction against the pollutant.
The Japanese judicial system consists of civil and criminal divisions.21 0 The administrative litigation system is included in the civil
division.2 11 Some problems inherent in the civil and administrative litigation processes are important in light of their expected functions of
providing remedies and environmental protection and will therefore
2 12
be discussed below.
A.

Administrative Litigation

The administrative court system, long separate from the civil court
system, was abolished during the Occupation reforms.2 13 However, a
strong traditional distinction still exists between public and private

law.2 14 The administrative litigation process is governed by the Admin-

istrative Litigation Procedure Act of 1962215 as a specific law of civil
216
procedure.
208 yAMAMURA,

supra note 3, at 415-25.

209 Currently, it is notable that there are many cases in which plaintiffs seek both dam-

ages and injunctions.
210 See generally Akira Mikazuki, A Comparative Study of Judicial Systems, 3 LAW IN JAPAN 1
(1969); Tanaka, supra note 8, at 48-53.
211 Tanaka, supra note 8, at 43.
212 In Japan, the field of environmental disputes is one of the categories in which disputes are frequently resolved by alternative dispute resolution, mainly according to the Environmental Pollution Dispute Resolution Act, Law No. 108 of 1970. See GRESSER ET AL., supra
note 5, at 325-47; Yoshikazu Sagami, Kogai Hunsi Syorih6 (The EnvironmentalPollution Dispute
Settlement System), in ENVIRONMENTAL POLICY, supra note 46, at 196-206. See also Yasuhei
Taniguchi, Dispute Settlement Framework, in ZENTARO KITAGAWA, 7 DOING BUSINESS IN JAPAN,
XIV, at 1-4 to 1-6 (1982).
Today, in Japan, it seems that environmental criminal law does not necessarily play an
important role. See generally Hiroshi Oda, The Role of Criminal Law in Pollution Control, in
ENVIRONMENTAL POLICY, supra note 46, at 183-94; Ryuichi Hirano, Penal Law Protection of the
NaturalEnvironment in Japan, 13 LAw IN JAPAN 129 (1980).
213 GRESSER ET AL.,

supra note 5, at 133. See

KENPO

[Constitution] art. LXXVI.

(1) The whole judicial power is vested in a Supreme Court and in such inferior
courts as are established by law.
(2) No extraordinary tribunal shall be established, nor shall any organ or
agency of the Executive be given final judicial power.
Id. See also Tanaka, supra note 8, at 43.
214 Ichiro Ogawa, JudicialReview of Administrative Actions in Japan,43 WASH. L. REv. 1075,
1076 (1968); GRESSER ET AL., supra note 5, at 133.
215 Gy6seiJiken Sosh6h6 (The Administrative Litigation Procedure Act), Law No. 139 of
1962.
216 This means the administrative litigation process may also be governed by civil procedure, as a general law, without special provisions. Id. at art. 7. Therefore, some of the
problems in civil litigation may also arise in administrative litigation. For an outline of the
administrative litigation process in Japan, see Shuichi Okamura, Administrative Complaints and
AdministrativeLitigation, in ZENrrARO KrrAGAwA, 7 DOING BUSINESS INJAPAN, XIV, at 9-1 to 9-47
(1982).
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1.

263

"Official Act"

Fundamentally, only litigation concerning "official acts" are governed by the Administrative Litigation Procedure Act, which employs
public law principles that are significantly different from those in private litigation. 2 17 This Act and practices have apparently inherited
some measure of the previous administrative hostility toward judicial
review.
In general, the usefulness of this Act has been limited, partly because there is no obvious standard with which to identify an official act,
and partly because many Japanese jurists and scholars have been unwilling to permit the liberalization of public law. 218 As a result, it is
very difficult for citizens to decide under which procedure to sue the
government, either via an administrative or civil suit. The Osaka International Airport litigation is a case in point that demonstrates the difficult and confusing choice of possible actions facing plaintiffs. In this
case, the plaintiffs chose to use civil procedure when bringing damage
and injunction suits to prevent noise pollution. 21 9 After a twelve-year
dispute, the Supreme Court in 1981 permitted the recovery of a portion of the damages sought, but dismissed the injunction because the
plaintiff-petitioners had mistakenly chosen civil rather than administrative procedure. 2 20 The reason for this denial of injunctive relief was
because such an injunction would have resulted in an impermissible
interference in the administrative authority of the airport management
and aviation administration.
2. Standing
22 1
The standing doctrine continues to restrict judicial review.
Under the orthodox view, 222 plaintiffs must establish having "the right
recognized by statute" in addition to proving a causal relationship between the contested administrative act and the alleged adverse effect
on the plaintiff's legal interests. 2 23 "The right recognized by statute"
means a legal interest created by statutory provisions vesting an administrative agency with the duty and authority to protect a personal inter-

est.2 2 4 The doctrine also distinguishes between the legal interests of

private individuals and those shared by the general public that may
incidentally be adversely affected by an official act. These general pub217

GRESSER ET AL., supra note 5, at 133.
218 Id.
219 Id. at 164-67.
220 Judgment of Dec. 16, 1981, Saik6sai [Supreme Court], 35 Minshfi, No. 10, at 1369

(Japan). For other explanations, see Frank K. Upham, After Minamata: Current Prospects and
Problems inJapaneseEnvironmental Litigation, 8 EcoLow L.Q. 213, 228-34 (1979).
221 See GRESSER ET AL., supra note 5, at 133.
222 See, e.g., Ogawa, supra note 214, at 1087.
223 See Gyosei Jiken Soshoh6 (The Administrative Litigation Procedure Act), Law No.
139 of 1962, at art. 9.
224 See HARADA, supra note 3, at 260-61.
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lic interests are often called reflex interests. 225 Traditionally, the
courts have not recognized the standing of a party with only a reflex
interest.
In lower courts, however, the requirement of standing has sometimes been construed liberally. For example, in the Ikata Nuclear
Power Plant case, 226 in which local residents challenged the Prime
Minister's granting of permission to construct a nuclear power plant,
standing was construed liberally. 227 But in the context of environmen-

tal protection cases, most courts are inclined to hold that residents
have only reflex interests and thus do not have standing. 228 Moreover,
in considering cultural interests, in the 1989 Iba Ruins case, the
Supreme Court held that the scholars engaged in studying Iba Ruins
had no standing to challenge the administrative cancellation of the
ruins' status as a Historic Site. 229 However, one of the few exceptions
to the narrow construction of standing in environmental protection
cases is the Nikko Tar6 Cedar Tree case. 230 Here, the Nikko T6sh6gu
Shrine sought to revoke an administrative act permitting road expansion. It is notable that the Tokyo High Court pointed out that preservation of scenic, historical, and cultural sites of value should be given
the utmost consideration by administrative agencies because they enhance the people's ability to enjoy a healthy and cultural life. 231 This

case is interesting in that the court suggested that scenic, historic, and
cultural interests could be considered in construing the issue of
standing.
Recently in 1989, the Supreme Court in the Niigata Airport case
232
construed the matter of standing more liberally than ever before.
Here, local residents challenged the Minister of Transportation's
225 See, e.g., Judgment of Mar. 14, 1978, Saik6sai [Supreme Court], 32 Minshfi, No. 2, at
211 (Japan).
226 Judgment of Apr. 25, 1978, Matsuyama [District Court], 29 Gy6sai Gepp5, No. 4, at
588 (Japan).
227 In analyzing the plaintiffs' standing in light of Article 24, Section 1 of The Nuclear
Raw Materials Act, the court held that this Article protected not only the public interest but

also the private legal interests of individual citizens who lived in outlying areas. See Kaku
Genry6 Busshitsu Kaku Nenry6 Busshitsu Oyobi Genshiro No Kisei Ni Kansuru H6ritsu (The
Nuclear Raw Material Regulatory Act), Law No. 166 of 1957.
228 For example, when plaintiffs challenged the cancellation of the designation of a National Park Special District, the court held that 'the plaintiffs did not have standing because
they only had reflex interests in the National Park Special District. Judgment of Oct. 14,
1955, Tokyo [District Court], 6 Gy6sai Gepp6, No. 10, at 2370 (Japan).
229 Judgment of June 20, 1989, Saik6sai [Supreme Court], 1334 HANJ1 201 (Japan). In
this case, the Supreme Court held that the scholars had no legal interests in something designated as a cultural asset under Bunkazai Hogoh6 (The Cultural Assets Protection Act), Law
No. 214 of 1950 (Japan). For an interesting example in the United States, compare Sierra
Club v. Morton, 405 U.S. 727 (1972), where the court held that petitioner lacked standing to
maintain the action because petitioner did not assert individual harm to itself or its members.
230 GRESSER ET AL., supra note 5, at 212-15.
231 Judgment of July 13, 1972, Tokyo [High Court], 710 HANji 23 (Japan).
232 See Colloquy, Kgai KankyJ HanreiNo Kiseki To Tenbo [Histoy and Prospects of Environmental Pollution Cases], 1015 JuiusuTro 227, 241-42 (1993) (Yoshinobu Kitamura speaking).
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granting of permission for the opening of a new cargo air line. The
Supreme Court held that it was permissible to take into consideration

not only the statute itself, but all other related statutes and regulations
with the same common purpose when construing the matter of standing. 283 This is noteworthy because the Supreme Court took a step to-

wards a liberal interpretation of the standing requirement.
3.

Ripeness

Another principal barrier in the administrative litigation procedure is the ripeness doctrine, or proof of ajudicially reviewable administrative act. 234 Here, the focus is on whether an official act is in the

nature of a disposition.2 35 If not, the case is dismissed.
236
In Japan, this requirement has been interpreted very narrowly.
For example, the Supreme Court has held that only official acts that
"directly create rights and duties of specific individuals" satisfy this requirement. 237 Pursuant to this definition, intra-agency supervisory orders and approvals may not be challenged, because they do not
directly create rights and duties of specific individuals.23 8 For example, in the Narita Shinkansen case, the Tokyo District Court 239 dismissed the citizens' challenge to the Minister of Transportation's
formal approval of the official plan of construction for the Narita
Shinkansen Line. 240 Thus, administrative guidance, environmental
quality standards, and emission standards are difficult to bring before
the court. 2 41 Moreover, most government plans and policies, no mat242
ter how formal or final, have been deemed judicially unreviewable.
For instance, a city plan which has the possibility to deteriorate the
environment is not subject to judicial review at its creation stage, because the requirement of ripeness is not met until construction has
233 Judgment of Feb. 17, 1989, Saik6sai [Supreme Court], 43 Minsha, No. 2, at 56 (Japan). The analysis for standing applied by the court was "the right recognized by statute"
standard. However, this holding took into consideration all pertinent statutes and regulations in applying this standard.
234 GRESSER ET AL., supra note 5, at 134.
235 GyoseiJiken Soshoh6 (The Administrative Litigation Procedure Act), Law No. 139 of
1962, at art. 3(2).
236 See Upham, supra note 220, at 236 ("[bly American standards the definition of
shobunsei [ripeness] is extremely narrow").
237 See, e.g., Judgment of Feb. 23, 1966, Saik~sai [Supreme Court], 20 Minshfi, No. 2, at
271 (Japan).
238 GRESSER ET AL.,

supra note 5, at 134.

Judgment of Dec. 23, 1972, Tokyo [District Court], 691 HANJ 8, aff'd, Judgment of
Oct. 24, 1973, Tokyo [High Court], 722 HANji 52 (Japan).
240 GRESSER ET AL., supra note 5, at 207. The court held that at the approval stage of a
construction plan, it is not yet certain who will become an interested party when the plan is
finally executed. Therefore, the plan and its official approval must be considered as abstract
in nature. I.
241 See supra part IVA.2.
239

242 HARADA,

supra note 3, at 257-58.
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begun. 243
4. ProspectsAfter the Enactment of the FundamentalAct for
Environment
Generally, the enactment of the Fundamental Act for Environment 244 may have an influence on the attitude of courts addressing

environmental disputes. In particular, the Act's basic policies may encourage courts towards construing the standard for standing and ripeness more liberally. Factors which could favor making citizens' suits
possible even with only a reflex interest are the basic notions of environmental management, its preventive method, the national government's responsibility to formulate and implement the basic plan for
environmental preservation, and the citizens' responsibility to endeavor to preserve the environment.2 45 Even the infringement of a
reflex interest might show the failure of the government to adequately
conserve the environment, and thus provide a citizen standing to sue.
In addition, there is a possibility that this Act will also make the ripeness standard more liberal. According to the notion of preventive environmental protection, it is believed that the responsibility of the
citizens to decrease the burden on the environment could provide
standing to sue at an earlier stage than before. Apart from the liberalization of standing and ripeness, preventive suits and duty-imposing
suits2 4 6 might be easier to bring under the Fundamental Act for Environment.2 47 Moreover, the Administrative Process Act will encourage
the courts to enlarge the scope of the judicial review of administrative
2 48
guidance.
B.

Civil Litigation

In general, the Japanese civil judicial system, like Germany's, does
not permit class action suits, pretrial discovery, jury trials, or punitive
2 49
damages, and it has only a limited permanent injunctive remedy.
Even so, civil cases have brought many rewards in the environmental
litigation field. Although the standing barrier in civil cases is less formidable than in administrative litigation, civil procedure presents sev243 See, e.g., Judgment of Apr. 22, 1982, Saik6sai [Supreme Court], 36 Minsh5, No.4, at

705 (Japan).
244
245
theory,
246

See supra part III.C.
These factors might suggest the public trust doctrine and the private attorney general
although the drafters deny that this is the effect of this Act. See supra part III.C.3.
See, e.g., Naohiko Harada, Preventive Suits and Duty-Imposing Suits in Administrative Litigation, 9 LAw INJAPAN 63, 69 (1976). A duty-imposing suit is a suit brought to impose an

affirmative duty on the administration to confer a benefit on the plaintiff. Id.
247 In addition, it seems that its enactment makes it possible both to change the burden
of proof of illegality and to make the standard of administrative discretion control more
clear.
248 See supra part IV.A.2.
249 See Minji Sosh6h6 (The Civil Procedure Act), Law No. 29 of 1890.
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eral obstacles for citizens to overcome.2 50 Generally, there are many
problems in environmental civil procedure, but only a few special matters are discussed here.
1.

Creative Function and its Limitation

Because Japan inherited a civil law tradition, it is generally said
that the Japanese legal system does not contain the concept of equity.2 51 However, even the relatively conservative Japanese courts have

sometimes played creative roles in environmental litigation.
First, the right to sunlight merits consideration. Historically, the
Japanese people have been concerned with assuring the access to sunlight.2 5 2 Sunlight-related lawsuits increased significantly in the late

1960s and the early 1970s because people were affected by the construction of tall buildings. In 1972, the Mitamura case was brought in
Tokyo for damages due to the obstruction of ventilation and sunlight. 253 The Supreme Court 254 held that ventilation and sunlight

were necessary for a comfortable and healthy life, and therefore deserved legal protection.2 55 Although the court's opinion did not explicitly recognize a right to sunlight, it encouraged residents to pursue
remedies, including injunctions.2 56 This issue arose out of citizens' reactions to the loss of the urban amenities sacrificed during the postWorld War II reconstruction period. In spite of a strict catalogue of
codified rights, it is noteworthy, considering the role of the court in
environmental protection, that the court in the Mitamura case effectively created a57 right to sunlight and remedies for the encroachment
2
on that right.

The second example of the court's creativity is the formulation of
a duty on the part of businesses to complete the equivalent of an environmental impact statement. Severaljudicial decisions, in judging the
legality of certain actions, have taken into consideration whether defendants should have conducted an investigation equivalent to an environmental impact statement, despite the absence of statutes requiring
250 For an outline of civil procedure in Japan, see Yasuhei Taniguchi, Civil Litigation, in
10-I to 10-87 (1982).

ZENTARO KITAGAWA, 7 DOING BUSINESS IN JAPAN, XIV, at

251 See Shiro Kawashima, Minji Soshfho Kaisei no Kihon Mondai to Sashitome Sosh no Kisfi
[The FundamentalProblems in Civil ProcedureReform and the Future of Injunction], 799 HANTA 11,

14 (1993).
252 GRESSER ET AL., supra note 5, at 139.
253 Id. at 141-43.
254 The Judgment ofJune 27, 1972, Saik6sai [Supreme Court], 26 Minshai, No. 5, at 1067
(Japan).
255 See GRESsER ET AL., supranote 5, at 139-43. See also Upham, supra note 220, at 254-56;
Kazuaki Sono & Yasuhiro Fujioka, The Role of Abuse of the Right Doctrine in Japan, 35 LA. L. REv.
1037, 1052-54 (1975).
256 GRESSER ET AL., supra note 5, at 143-44.
257 See Gail F. Takagi, Designs on Sunshine: Solar Access in the United States andJapan, 10
CONN. L. REv. 123, 142 (1977); Steven S. Miller, Let the Sunshine In: A Comparison ofJapanese
and American Solar Rights, 1 HARv. ENvrxL. L. REv. 578, 581 (1976).
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such a statement and apart from local ordinances that might require
it.258 For example, in the Ushibuka Human Waste Treatment Plant

case, 259 the plaintiffs sought a preliminary injunction to prevent the
plant's construction. The Kumamoto District Court 260 decided that
the defendant should have conducted an expert survey regarding the
tidal direction and speeds in the vicinity of the contemplated site, and
that the defendant should have undertaken an ecological investigation
of the influence of waste water on fish and clams.2 6 1 It is notable that a
decision like this, though merely casuistic, nevertheless fills a void in
impact assessment statthe law. But the necessity of an environmental
262
ute cannot be fulfilled by such a decision.
Generally, ordinary citizens have strengthened their negotiating
power against powerful industries and the governments through the
judicial process. As a result, the judicial process and remedies have
been indispensable in establishing fair procedures and opening government decisions to public scrutiny. However, one must remember
the conservative, restrained character of the Japanese judicial system.
The Japanese courts ordinarily focus only on the dispute resolution
aspect, unlike the U.S. courts which focus not only on dispute resolution but also policy-making.2 63 In fact, the Japanese courts have often
explicitly avoided getting into judicial policy-making. For example, in
the Osaka International Airport case, 264 the Supreme Court avoided
policy of
making a judgment on the soundness of the administrative
2 65
the airport by dismissing the injunction before the trial.
2.

Hostile Attitudes Toward Permanent Injunction

The judicial system is supposed to allow the creation and development of a remedial process suitable to implementing permanent injunctions. However, despite judicial innovations in environmental
protection, problems still remain. For example, one of the substantive
problems is a debate over what right can give rise to an injunction: a
real property right, personal right, environmental right, or other com258 See supra notes 117-18 and accompanying text.
259 GRESSER ET AL., supra note 5, at 162-64.
260 Judgment of Feb. 27, 1975, Kumamoto [District Court], 772 HANJI 22 (Japan).
261 GRESSER ET AL., supra note 5, at 163.

262 Id. at 201-02. On the other hand, it is rather difficult for the administrative litigation
process to exercise a creative function in Japan. Id.
263 See Abram Chayes, The Role of theJudge in Public Law Litigation,89 HARv. L. REv. 1281
(1976) (discussing the difference between traditional litigation and the new public law litigation that judges engage in); OWEN M. Fiss & Douc RENDLEMAN, INJUNCrIONs 528 (2d ed.
1984).
264 For this district court judgment and higher court judgments, see GRESSER ET AL.,
supra note 5, at 164-95.
265 See supra notes 219-20 and accompanying text. See also Upham, supra note 220, at
260-67 (describing the Lake Biwa case). The Lake Biwa case was dismissed before trial by the
Judgment of Mar. 8, 1989, Otsu [District Court], 35 Sh6mu Gepp6, No. 8, at 1450 (Japan).
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plex rights. 266 Moreover, the courts have sometimes held that public

interest in the use of a7 public facility outweighs the plaintiff's private
26
interest in question.
Apart from substantive problems, there are also several procedural obstacles. Despite the relative availability of temporary injunctions, 268 the courts have seldom ordered a permanent injunction in
the context of environmental suits against large corporations and public utilities. 269 For example, plaintiffs seeking an injunction against
factories which emanate excessive levels of noise have often lost because of procedural problems. This occurs partly because the content
of such a complaint is too vague to properly inform the defendant
sought
what he is defending against, and partly because the remedies
270
by the plaintiff are too complex for the court to implement.
The Civil Procedure Act of 1890 does not explicitly require strict
specificity in complaints. 271 Even so, in the 1991 Osaka Nishiyodogawa
case, 272 the Osaka District Court held that a complaint seeking an injunction was dismissed due to vagueness even though it stated that defendants should not be permitted to make more than 0.02 ppm density
of NO2 per day, a seemingly precise standard.27 3 Moreover, in the Kawasaki Steel Company case,2 74 the Chiba District Court held that even
if the court should issue an injunction ordering the defendant to maintain a specific density of NO 2 less than a certain standard, the court
could not implement such a vague decision with direct or indirect coercive measures. 275 In the Route 43 case,27 6 residents sought a perma-

nent injunction to prevent traffic noise. Initially, they lost because
their complaint was held to be vague. 27 7 On appeal in 1992, the Osaka
High Court 278 held that because the remedy sought was clear to the
266 GRESSER ET AL., supra note 5, at 135-36; Upham, supra note 220, at 248-54.

267 For factors which the Japanese courts have taken into consideration in assessing
whether to issue an injunction, see GRESSER ET AL., supra note 5, at 137.
268 The suit for provisional relief is based on the Civil Provisional Remedy Act of 1989.
Minji Hozenh6 (Civil Provisional Remedy Act), Law No. 91 of 1989.
269 Compare actions in the United States where injunctive relief is more freely granted.
For an interesting case under the Endangered Species Act of 1973, 16 U.S.C. §§ 1531-1543
(1988), see TVA v. Hill, 437 U.S. 153 (1978) (discussing protection of snaildarters' habitat).
[On the
270 For a discussion of those problems, see Shiro Kawashima, Sashitome Seikyti
"Abstract Claim" in Injunction], 981 Juiusuro 68 (1991); Sashitome Soshj ni okeru Kydsei Shikkd no
Igi to Yakuwari [The Significance and Role of Implementation Process in Injunction], 971 JulusuTo
260 (1991).
271 See Minji Sosh6h6 (The Civil Procedure Act), Law No. 29 of 1890.
272 Kawashima, supra note 270, at 68.
273 Judgment of Mar. 29, 1991, Osaka [District Court], 1383 HANIi 22 (Japan).
274 Judgment of Nov. 17, 1988, Chiba [District Court], HANji, HEISEI 1 NEN 8 GATSU 5
NIcm Go 161, 219 (Japan).
275 For a discussion of the creative implementation process in U.S. environmental litigation, see Timothy G. Little, Court-Appointed Special Masters in Complex Environmental Litigation:
City of Quincy v. MetropolitanDistrict Commission, 8 HARV. ENVr'L L. REV. 435, 449-67 (1984).
276 Judgment of July 17, 1986, Kobe [District Court], 1203 HANJJI 1 (Japan).
277 Id. at 130.
278 Judgment of Feb. 20, 1992, Osaka [High Court], 1415 HANJI 3 (Japan).

N.C. J. INT'L L. & COM. REG.

[VOL. 20

defendants and the court could coerce the decision indirectly by
awarding money damages, the plaintiffs' complaint seeking an injunction against traffic noise exceeding specified noise limits during a certain period of the day was legitimate. 279 While this decision is clearly a
step in the right direction, it is unclear whether this decision created a
precedent on the required amount of specificity in a complaint.
Therefore, the courts' generally hostile attitude toward permanent injunctions may not have been truly been changed within the Japanese
civil judicial system.
3.

Environmental Litigation and the Tentative Draftfor Civil
Procedure Reform

The reform of civil procedure in Japan is progressing in a direction which will make civil procedure more easily accessible and understandable to the public. This reform should also make provisions of
28 0
civil procedure more adaptable to the demands of a modern society.
The first tentative draft for civil procedure reform was announced officially on December 20, 1993.281 As this project totally reforms the current civil procedure governing the civil litigation process on a variety
of trans-substantive cases, 282 this reform is sure to have certain influences on environmental civil procedure because the reformed Act will
be applied to it. Again, this draft is only tentative, but it is said that
some basic lines have been hammered out.2 8 3 Some tentative matters
having a notable influence on the environmental litigation process deserve mention.
First, in order to ensure a speedy trial and to effectively find issues
and arrange evidence for trial at the pretrial/early trial stage, this draft
proposes several alternative methods: (1) the method used to locate
issues and arrange evidence in the early trial stage; 284 (2) the method
285
utilized to locate issues and arrange evidence in the pretrial stage;
and (3) the method used to arrive at issues and arrange evidence via
affidavits, depositions, or telephonic testimony without requiring the
personal appearance of parties at the courthouse.28 6 These methods
are expected to serve as countermeasures against many of the current
delays of trials, including delays common in environmental litigation.
279 Id,

280 See Homush6 Minji Kyoku Sanjikan Shitsu, Minji Sosha Tetsuzuki Ni Kansuru Kaisei
Shian [The Tentative Draftfor Civil ProcedureReform], BESSATSU NBL No. 27, HosoKu SETSUMEI,
at 1 (1994).
281 Id.

282 For more on the "trans-substantive" terminology, see Geoffrey C. Hazard, Discovery
Vices and Trans-Substantive Virtues in the FederalRules of ,CivilProcedure,137 U. PA. L. REv. 2237,
2244-47 (1989).
283 See H6mush6 Minji Kyoku Sanjikan Shitsu, supra note 280, at 3-4.
284 See Tentative Draft for Civil Procedure, at art. 4.3.1., 1042 JuRsSUTo 48, 50 (1994).
285 See Tentative Draft for Civil Procedure, at art. 4.3.2., 1042 JuRIsuTo 48, 50-51 (1994).
286 See Tentative Draft for Civil Procedure, at art. 4.3.4., 1042 JURisuTo 48, 51 (1994).
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However, several problems might remain, such as: 1) the nonexistence of a rule and standard on how to choose one of the aforementioned methods; 2) the uncertainty of the permissibility to amend the
issues that comprise the real dispute; 3) the due process problem of
the possibility of an ex parte hearing of the plaintiff or defendant by a
judge in deciding the issues of the case; 4) confusion surrounding the
methods used for encouraging settlement; and 5) the constitutionality
the public when the court is not open to
of deciding issues affecting
28 7
public observation.
Second, with only a limited system of document production in Japan, the citizens often have difficulty gathering evidence during environmental litigation, whereas companies and the governments have
comparatively more materials which the citizens need for trial. To
solve this problem, the draft proposes some directives which enlarge
the scope of the holder's duty to produce documents. 2 88 Thus, it
could make such documents more accessible to citizens than they are
presently.
Third, to promote speed and efficiency in mass litigations, an increase in the number of the judges trying the case (five-judge trial)
and a delegated judge to hear witnesses are proposed in this draft. 289
However, the feasibility and fairness of these proposals are doubtful
because it is questionable whether the increase in the number of
judges would really accelerate the trial.2 90 Moreover, I believe that
cross-examination should be guaranteed and that, as a rule, witnesses
should be examined in a public trial according to the demands of fair
civil proceeding.
Fourth, one of the most important points that this draft ignores is
the consideration of a suitable formulation process for permanent injunctions. Injunction is the most effective way to prevent environmental pollution and to preserve the environment itself. Even after the
enactment of this draft for civil procedure reform, permanent injunctions will still not be readily accessible for citizens because there are
2 91
few plans relating to the reform of injunctive relief.

287 Article LXXXII of the Constitution of Japan of 1946 declares:
(1) Trials shall be conducted and judgment declared publicly.
(2) Where a court unanimously determines publicity to be dangerous to public
order or morals, a trial may be conducted privately, but trials of political offenses, offenses involving the press or cases wherein the rights of people as
guaranteed in Chapter III of this Constitution [Rights and Duties of the People] are in question shall always be conducted publicly.
KENP6 [Constitution] art. LXXXII (Japan). See also Tanaka, supra note 8, at 82.
288 See Tentative Draft for Civil Procedure, at art. 5.1.1., 1042JuUSUTO 48, 53 (1994).
289 See Tentative Draft for Civil Procedure, at art. 1002, 1042 Julustrro 48, 57 (1994).
290 Kawashima, supra note 251, at 18.
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Conclusion

In modern Japanese society, there are many environmental
problems which are difficult to solve. In this sense, Japan is still only a
developing country with respect to environmental protection, the practice of relieving victims of pollution, and environmental preservation
from the normative viewpoint. Therefore, the governments and industry should continue attempts to thoroughly and completely eliminate
environmental pollution and provide adequate remedies to victims of
pollution.
The Fundamental Act for Environment includes the term "sustainable development" which expresses the goal that society develop without irreparable environmental destruction.2 92 This declaration, along
with the idea that future generations should inherit a comfortable environment, should be seen as an expression of a basic change in national environmental policy from a primary guarantee of the freedom
of industry and the respect of property rights to respect for human
dignity in the practice of environmental law. However, one should not
expect the radical overnight development of concrete environmental
protection measures as a result of the enactment of the Fundamental
Act for Environment, in light of the decades of priority given to industrial and economic development by the LDP Government. Therefore,
the judiciary, as a result, should play a more important role than it
does today in order to realize the policy goals of the Fundamental Act
for Environment. If this were done, theJapanese people would be able
to peacefully co-exist with nature and the environment. Instead of one
of the most productive and wealthy societies in the world, future generations of Japanese might instead inherit the much more valuable gift
of a mentally affluent and healthy life.

292 See supra note 109 and accompanying text.

